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The Court: Are you reframing the question or

picking it up? [1211]

Mr. Leonard Lyon : I am going to drop out that

"oxtraordinarj' business."

The Court: Then you are reframing the ques-

tion.

Q. (By Mr. Leonard Lyon) : Did yuu take into

considei-ation in estimating or fixing what you con-

sidered to be the reasonable value of your services

in this ease tlie fact that the counterehiim was dis-

missed ?

A. Xow, which statement are you referring to,

Mr. Tjyon?

Q. I tliink you said your services you thought

were worth between 20 and 25 thousand dollars.

A. Then, in answer to your question, yes, I did

take into account the fact the counterclaim had not

been sustained.

Q. What do you think your services would

have been worth if the counterclaim had been suc-

cessful ?

A. I haven't given it thought, but I would say

more than I have already expressed.

Q. How much more?

A. I would say at least another $10,000.

The Court: Now, just a minute.

By the counterclaim, when you use the phrase

"if the counterclaim had been successful," Mr.

Lyon, you are talking about the possibility of an

affirmative recovery of damages? [1212]

Mr. Leonard Lyon: Yes, your Honor.
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The Court: Aiid the Court having tried this

case takes into accoimt that the matters contained

in the counterclaim were used as a defense, as well

as the basis of a prayer for affirmative relief. How
you are going to segregate that, I don't know.

Mr. Leonard Lyon: I will try right now.

Q. Did you devote any time in your work on

this case to matters involving the counterclaim,

other than matters which were also defenses to

the cause of action?

A, I would say, Mr. Lyon, that it was impossi-

ble to do that. They were inseparable.

Q. I didn't ask you that.

There are matters involved in the counterclaim

independent of any charge of defense in this case,

are there not?

A. I think I would have to answer your ques-

tion the same way.

Mr. Mockabee: Your Honor, if I may interject

a minute. You would have to develop the same

facts. It was a matter of how you used them, and

not as to what facts were developed.

Mr. Leonard Lyon: I think, your Honor, that

I am entitled to pursue this line of examination.

The Court : Yes, you are entitled to.

Mr. Leonard Lyon : Because the grounds for the

award of [1213] attorneys' fees in this case are

not based on any defense that is common to the

counterclaim and to the defenses in the action.

The Court : I have been thinking about this, and
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I propose, before we get through, to direct counsel

in the findings to make findings in connection with

this attorneys' fee—I am stating it now very

roughly—to the effect that the matter of the coun-

terclaim and the defense had elements in common,

with the exception of damage and proximate

cause; that the other material as to violation of

the antitrust laws and contracts, the conduct of

the plaintiff, were common to both its defense and

counterclaim; that there were other matters which

the Court has taken into account, the obvious in-

validity of Poux, the matters discussed here this

morning, such as the fact that the suit was brought

on six patents, and four were withdraAvn ; that

of the two i^atents that remained in the case, in

the case of Poux the ease went to trial on claims

only of 1 to 4 and 16 and 17, and in the case of

Silberman the case went to trial on claims 1 to 4,

13, 32 to 40.

That matter, of course, has no relationshiy) to

the coimterclaim for damages.

I am not emmierating all the matters on which

findings should be made, but just some of them

along this line. [1214]

Then I propose to make some apportionment in

the way of a finding between the fee I would have

allowed had the defense of imelean hands not in-

volved the antitrust matter, and how much I would

have allowed as the case now stands. Only for the

purpose of letting there be before the Appellate

Court some apportionment in the event that the
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Appellate Court should, for instance, disagree with

me on the antitrust features of the case. The Court

would then have the advantage for what it was

worth of my findings as to the case, absent the

antitrust matters.

Mr. Leonard Lyon: I think, also, your Honor,

that if you can—I don't know if you can—but if

you can indicate the different allowances, if the

different factors on which you have foimd the basis

for the attorneys' fees were overruled by the Ap-

pellate Court. In other words, they may find that

one of these items they don't agree with you on,

but they do with another, and the time might have

been devoted to one of those other items instead of

this one.

The Court: I am not going to break it down

any further than that.

I don't doubt but what it would be possible to

break it down item by item. But I will break it

down to give two figures. One, taking into account

the antitrust defense, which, of course, is not the

complete defense of unclean hands. It is merely

another factor added to other things [1215] which

make up the complete defense of unclean hands.

One figure without the antitrust matter considered,

and another figure with it considered.

Further than that, I don't think it can be broken

down, and I don't propose, unless you convince me
otherwise, to try to break it down further, because

there are too many elements that go to make up

the defense of unclean hands, and the only one
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that seems to me su1)ject to some segregation is

the antitrust question.

And, as a matter of fact, T am not convinced

that it is a very appreciable amount.

This case rested largely on written contracts and

dealings entered into and carried on by the plain-

tiff. So that I don't think it would b(> an ai)pre-

ciable amount anyhow.

Mr. Leonard Lyon: My point is this, your Honor:

For instance, in your Honor's memorandum opin-

ion allowing attorneys' fees, you say, "Talon's con-

duct convinces the Court that Talon considered

their validity questionable and did not, therefore,

permit their adjudication."

Just assume hypothetically that that finding was

reversed by the Coui-t of Appeals, but they did not

reverse some other basis that you have given for

awarding attorneys' fees, the time that the witness

spent on that subject certainly should be deducted

from an allowance of attorneys' fees, if it can be.

The Court: That is the sort of thing that you

can't segregate, and if there is a reversal on that

ground it can come back and we will retry it.

The only tiling that I propose to make a segre-

gation on is the antitrust feature.

I am not sure that finding in the memorandum
goes far enough.

Mr. Leonard Lyon : I would like, and I think

The Court: I don't intend to be bound, neces-

sarily, by ray memorandum. If findings are sub-
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mitted which satisfy me in the light of the entire

case of their validity, I propose to sign them.

I don't think that coimsel need necessarily be

boimd by a memorandum which I have had to

crowd out while I was trying cases in San Diego,

and which I worked like a dog on, although you

may not be happy with the result. I spent a lot

of time on this case, and I was working before

court and noontime and after court and Sundays

and Saturdays trying to get through this case.

Mr. Leonard Lyon: I think your Honor should

have the information that I am going to ask the

witness in the next question in considering the

subject matter that we have just been talking

about.

Q. Are you aware that Mr. Lipson intends to

file an appeal from the judgment in this case if it

dismisses the [1217] counterclaim?

A. I would say that we had discussed it. We
haven't made any decision on it.

Q. You don't know whether Mr. Lipson is or

is not going to file such an appeal?

A. At the moment I do not know.

Mr. Leonard Lyon: I might state that Mr.

Mockabee advised me that he was.

The Witness: The possibility is that

Mr. Mockabee: I said, your Honor, probably

there would be an appeal.

Mr. Leonard Lyon: I was going to suggest, in

view of that, that having taken the evidence at

this hearing and having a complete record of it,
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the matter of fixing attorneys' fees should await

the outcome of this case in the Court of Appeals

until we can see what factors are controlling and

who comes out where, and fix it then, rather than

now.

The Court: Mr. Ijvon, you try to put a case in

shape in which you atttnnpt to anticipate the more

likely things that might occur. You can't antici-

pate them all. If you don't do any of this segre-

gation, of course the worst that can happen is the

court says, "The matter of attorneys' fees reversed,

no attorneys' fees," oi' they say, "Reversed and

remanded. Reconsider them on the basis of what

we have said." [1218]

As to Avhat might be questions in this case that

would interest the Circuit and be decisive, I have

some views. The Circuit's views may be entirely

different, but I have some views. I am not a polli-

wog, you know. I have definite views about these

cases I try.

I do not think the Circuit is going to be in-

terested or be concerned about an appeal from a

dismissal of the counterclaim. I think it is patent

that there was a failure of i)roof of proximate

cause, damage and injury, directness of injury as

part of proximate cause. There is a i)ossibility

because of the novelty of the use of antitrust laws

as a defense, that the Circuit might say that I was

not justified in basing my findings at all on the

antitrust law situation.

That is a possibility, and I consider it not a
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strong possibility. But that is a possibility. In

Yviiieh event the Circuit might say, "You fixed this

attorney's fee taking into account a defense you

sustained which was based in part on antitrust law

violation, therefore the matter has to be reversed

and go back."

And assuming they agree that attorneys' fees

should be fixed, they will say, "Reassess the attor-

neys' fees taking that into account."

It is for that possibility alone that I would make

some segregation, so if they didn't want to send

it back [1219] they could see what my findings

were, and if they thought they were supported

they might dispose of the case.

Mr. Leonard Lyon: I am not trying to press

your Honor into any situation here. I am just try-

ing to protect my record as best I can in the event

the Court of Appeals says, "Well, how can we look

into this attorneys' fee? Why didn't you have

these elements developed in the record, if you say

they exist?"

The Court: I am not going to cut you off, but

I am telling you I will not segregate it.

How can I segregate, for instance, the amount

of time that it took to develop a case to convince

me there was bad faith on Talon's part, how can

I segregate how much time it took to develop the

part of the case that concerned Talon's obvious at-

tempt to use an invalid patent to club other zipper

manufacturers into line? Or how can I segregate

how much time it took to develop that part of the
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case wliieli showed the conference in Los Angeles

and the attempt at that late date to maintain some

kind of a price structure in connection witli Talon's

articles ?

Those things can't be done.

How could I segregate how much time it would

have taken to defend this case if Talon said, to

start with, "We are not relying on six patents, we

are relying on two; we are not relying on all 17

claims, or more, whatever it is, of [1220] Poux,

and all the claims of Silberman, but we are only

relying on these specific claims?"

Mr. Leonard Lyon: Maybe I can pursue that to

some profit.

The Court: All right.

Q. (By Mr. Leonard T^yon) : Can you tell us,

Mr. Graham, what time you devoted in this total

time in this case to the four patents that were dis-

missed out of the case?

Mr. ]\lockabee: I just want to inquire if you

have any precedent for a request of such a minute

breakdoAvn on allocation of time and fees to the

various parts of the case?

ISfr. Leonard Lyon: This is a very complicated

situation, and I don't know one exactly like it,

your Honor.

Mr. Charles Lyon: I think the Court should be

advised that the pretrial statement was filed, the

record will show, a substantial number of years,

one or two years, prior to the trial, and the patents

that were not relied upon and the claims that
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were not relied upon were taken out of the case at

the time of the first pretrial.

The Court: You can call my attention to what

that date is. However, any work done prior to

that time the question is open.

Q. (By Mr. Leonard Lyon) : My question is

have you any way of telling us what portion of

your work on this case prior to that date was de-

voted to those four patents or any [1221] of the

claims that were dismissed?

Mr. Mockabee: I object to this line of question-

ing, your Honor.

The Court: Overruled.

Mr. Mockabee: There were six patents in suit,

and I don't see how Mr. Graham could have de-

voted a certain amount of time to four of these

patents anticipating without any knowledge that

they were going to be withdrawn from suit.

The Court: Objection overruled.

The Witness: My answer is, Mr. Lyon, that I

cannot give you any iDreakdown of the time spent

on those four patents, the claims in issue in those

four patents.

Q. (By Mr. Leonard Lyon) : Did you obtain

file wrappers of those other four i^atents'?

A. I did not.

Q. Did you locate any art especially useful for

those patents that was not useful in the other two?

A. I believe that I did.

Q: Was it cited in your answer?

A. I believe some of the patents listed in the
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answers to plaintiff's interrogatories were ])iior art

to tlu' 1"onr patents

Q. Was there a special search lun on those

other four ])atents'?

A. There was a general search on all of the

patents. [1222]

Q. "Was your nnderstand with Mr. l^ijison, the

agreement that we referred to, that you would con-

duct the trial of this case?

A. When ^Mr. Lipson first discussed iu\' lian-

dling of this case, we never projected ourselves that

far into the future, to even consider a trial.

Plis primary objective was to defend himself so

that he wouldn't lose his business. We had no dis-

cussion at all about the trial.

Q. There wasn't any discussion about how far

you would go in the case in conducting the de-

fense? A. No, there was not.

Q. Why did you not, after devoting all this

time to preparation of the case, as indicated by

your transcript, conduct the trial yourself?

A. Well, the answei- to that is that I discussed

it with Mr. Lipson wiien the trial was imminent,

and I explained to him that because of the reduced

charges that I had made to him and the relatively

small payments that I had received, that I could

not afford to spend a great deal of time in Cali-

foi'iiia on the trial of this case, without compensa-

tion, and that he would have to pay my expenses,

and that it would be a more expensive proposition

for him to have me come out to try the case than
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if he were to have a lawyer here to handle the ease.

Q. Did you appreciate in taking that view, that

you were depriving Mr. Lipson of the value of

your services to any extent that you had rendered

him in preparing to tiy the case?

A. No. I told Mr. Lipson that he had available

to him all of the preliminary work that I had done,

all of tlie- material that I had developed, and that I

would stand ready to help him in any way that I

could from New York. And I did do that. This was

with the consent of ]\Ir. Lipson.

Q. But you did realize, did you not, that that

required him to hire another lawyer to become fa-

miliar with the work that you had done?

A. I did. As I stated, it was with Mr. Lipson's

consent.

Q. How much of the time of Mr. Mockabee de-

voted to this case do you estimate was a duplication

of the time that you liad devoted, and which, if you

had continued through to the trial, would have been

avoided ?

A. I would be speculating if I attempted to an-

swer your question.

Q. To the best of your estimation can you esti-

mate it? A. No, I can't, Mr. Lyon.

Q. Wlien you estimated the total value of all the

attorneys' sei-vices in this case as between 40 and

45 thousand dollars, what were you estimating to be

the value of [1224] Mr, Mockabee 's time and serv-

ices?
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A. I would say somewhere between $15,000 and

$20,000.

Q. And you figure, then, that Mr. Mockabee's

sen-ices were worth about the same as yours, is that

right?

A. No; T would say less than mine.

Q. Less than yours? A. Yes.

Q. How much less?

A. I gave you the figures. I estimated the

value of Mr. IMockabee's seindces to be from 15 to

20 thousand dollars, and my o^vn from 20 to 25

thousand dollars. So I would say there is a $5,000

differential.

Q. How much additional time was required of

Mr. Mockabee, included in those services because

he was duplicating the work that you had done?

A. I have no way of estimating that.

Q. Could you liave tried this case if you had

attendtKl oii the basis of the work that you have in-

cluded in your transcript of your audit here, in-

vohing only the additional court time, and such as

was spent by Mr. Mockabee after the trial com-

menced ?

A. I think I would have had to have spent a

great deal more time in actiial preparation than I

actually did. Because I didn't try the case.

Q. When did you advise Mr. Lipson that you

weren't [1225] going to try the case, what date?

A. It wasn't a question of my advising Mr. Lip-

son that I wasn't going to try the case; it was the
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case of an understanding between us that I was not

going to try the case.

Q. What date did that condition come about?

A. My best memory is it was sometime in No-

vember or December of 1953— '54. The case was

tried in '55, so it was several months before the

actual trial. About five months.

Q. How long had you known that the case was

set for trial to conmience March 1, 1955, when you

withdrew from the case, or withdrew from the re-

sponsibility for the trial of the case?

A. I believe I knew in September or October of

1954 that the case had been set for trial on March

1st.

Q. Did Mr. Lipson urge you to continue in the

case and conduct the trial?

A. He urged me to continue in the case to the

extent of taking further depositions.

Q. In estimating the reasonable value of your

services and Mr. Mockabee's in this case, you are

unable to tell us how much of the amoimt you have

stated involved a duplication arising out of your

withdrawing from the case; is that correct?

A. WithdraAving from the trial. Yes. The an-

swer is [1226] that I can't give you any estimate.

Mr. Leonard Lyon: I think those are all the

questions I have of this witness, your Honor.

The Court: All right.

May the witness step down?

Mr. Mockabee: Yes, your Honor. He is his own

witness.
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The Coin*t: Thank you, Mr. Graham.

The Witness: Thank you.

The Court : Ai-e you going to testify, Mr. Mock-

abeo?

^Ir. iNfockabee: Yes, sir, I was going to give you

ail (Hitliiic.

Mr. Leonard Lyon: I will accept Mr. Mockabee's

testimony on his oath as an attorney in this court,

Anthout him being sworn, and he does not have to

resume the \\'itness stand as far as I am concerned.

The Coui-t: It may be stipulated, then, that Mr.

Mockabee's statement that he is about to make will

l)e the equivalent of being under oath?

Mr. Leonard Lyon: Yes, your Honor.

The Court : And subject to cross examination by

you, Mr. Lyon?

]\Ir. Tjconard Lyon: Yes, your Honor.

The Court: All right, Mr. Moekabee. [1227]

ALLAN D. MOCKiLBEE
being called as a witness, testified as follows:

The Witness: I was called into this case on Jan-

uary 26, 1955. ]\Ir. Lipson came to my office and

told me that Mr. Gi'aham of New York City had

been in the case since its beginning; that it was

rather difficult for Mr. Graham to tiy the case here

in Los Angeles; that Mr. Fulwider had been in the

case for some time, but his commitments at that

time were such that he found it next to impossible

to tiy the case at the time which it was set, because
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of other litigation pending, which he was preparing

for trial.

And Mr. Lipson asked me if I would take the

case. After some discussion I agreed to take it and

attempted to get a little more time for preparation,

but in view of the fact it had been set for trial I

believe a year before, and the trial date had been

postponed several times, I found it necessary to go

to trial on that date.

The Court: What date did we go to trial?

The Witness : March 1, 1955.

From January 26, 1955 imtil after the tennina-

tion of the trial on March 15, 1955, I hardly had a

waking moment in wliich I was not working on this

case. That includes the last four days of January,

three and a half days of January, 1955, the entire

month of February, which included all regular

working days and practically every evening during

[1228] that month, usually to a minimum of 11

o'clock in the evening, and sometimes to 12.

When the trial started on March 1st, I would

spend an hour to an hour and a half before coming

downtown to the courthouse, and each evening dur-

ing the trial until 11:30 or 12 o'clock at night. Two
mornings during trial I was in my office at 4:30 in

the morning. There were two week ends during the

trial, and those were entirely consimied, Saturdays

and Sundays.

After the trial the deposition of Mr. Hepworth

and Mr. Napp were taken by me, and the case was

reopened and those depositions were admitted.
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Dni-ing the sinnmer of 1955 I spent tinio confor-

ring by mail with Mr. Graham with rccavd to the

l)rief, doing research and preparation for the brief,

examining the record, and mnnerons and long con-

ferences with the president of defendant consnmed

approximately IS days tinu\ iiioluding the writing

of the brief.

I do not have ajiy work sheets for the time s]x'nt,

bnt it is indelibly impressed on my mind because I

nevtM- worked so hard in my life.

The Coui't: When yon speak of 18 days, how

many hours?

The Witness: Ordinaiy days. They would be

seven hour days.

I might explain my lack of work sheets at this

[1229] time.

I was telling Mr. Graham at Imich today that on

the 5th of July a driver of an automobile thought

that my garage entrance was an extension of the

alley and weiat through the closed garage door and

halfway out of the back wall. I have some records

somewhere in that debris. I have not moved it yet,

because the insurance company has not yet in-

spected it. Wheffier I could find them or not I do

not know.

The Court: But you were keeping some work

sheets on this case?

The "Witness: Yes, sir.

The Coui-t: Between January 26tli and the date

it went to trial, did you try any other cases ?

The Witness: No, sir. I did spend some time
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after my midnight oil burning on this case keeping

some of my current work going. But there was no

litigation pending at that time, no other litigation.

The Court: In other words, this ease, begimiing

January 26th, had precedence in your work?

The Witness: Absolutely.

The Court: It took the major portion of your

time 1

The Witness: Yes, sir, it took much more than

my ordinary time.

The Court: Of course, during the trial the

Court would Ivnow, without proof, that you were

here every trial day. [1230]

Mr. Leonard Lyon: I wonder if Mr. Mockabee

couldn't shorten this by just giving us his best esti-

mate of the number of hours he spent in prepara-

tion of this case and the number of hours he spent

in the courtroom on it.

The Court: Are you able to make some estimate,

have you made some breakdown of that work?

The Witness: Yes, sir.

Do you want that broken down at all, Mr. Lyon?

I could give it to you. •

The Court : Break it down as to court work and

office work.

The Witness : Prior to trial, the end of January

and the month of Febiiiary, 34 seven hour days.

During trial, that means time in court as well as

time in the morning before court and in the eve-

ning after trial days, 48 hours.
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The Court: You say this was during tlic trial,

48 hours?

The "Witness: Yes, including trial time and

nioniing and evening work.

Mr. Leonard Lyon: And you have some subse-

(juent to the trial?

The "Witness: Yes, there were depositions of

Hepwoi-th and Napp, which together consumed

most of an ordinary day. I marked them a half a

day each. No. One half a day for those two depo-

sitions. I beg your ]iard()n. [1231]

The Court: "What do you figure, three and a

half hours?

The "Witness: Yes, sir.

The Court: "\\^hat about the time on the brief

and work with Mr. Graham?

The Witness: 18 days. And one-half day in

court involving re-opening of the case to admit the

depositions.

Mr. Leonai'd Lyon: I might state, your Honor,

that I am willing to accept that statement of the

witness as to the time that he has employed on the

case, without further proof.

The "Witness: I made one mistake, your Honor.

Mr. Graham just called it to my attention.

Let me start over again. The two weeks of the

trial, I have got it written do^^^l here and I read it

wrong. Nine trial days, days in court. 32 hours dur-

ing that time spent in the evening, and 16 hours

spent in the morning.
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The Court: How many hours do you figure a

trial day?

The Witness: They ran pretty close to seven

hours, didn't they, your Honor? They started at

9:30 most of them. No. It would be six hours, I

guess.

Mr. Leonard Lyon: I don't think the Court

would take credit for quite that amount of hours in

a court day.

The Witness: Not deducting for any lunch or

recess.

Mr. Leonard Lyon: I am willing to take the 48

hour statement of the witness.

The Witness: It isn't 48 hours. I made a mis-

take on [1232] that, Mr. Lyon.

Mr. Leonard Lyon: What is it?

The Witness: The 48 hours would approximate

the actual time for your trial, not coimting the

morning and evening.

The Court: Your 32 and 16 equal 48. You said

16 hours in the morning and 32 hours in the eve-

ning. That would eqiuil the 48 hoiirs.

The Witness: 48 hours outside of coui-t.

The Coui-t: I am trying to arrive at what you

fignired were hours in court.

Mr. Charles Lyon: I have it as 54 hours. Nine

times six is 54.

The Court: Well, I don't know how you lawyers

do. If you are in trial and you leave your office at

9:15 for 9:30, or maybe 9, and get things ready, or
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you leave at 9 :30 for 10, and you get ))ack to your

offii'e at 4 :45 or 5, what do you figmre ?

Mr. Leonard Lyon: We would figure on tlie

basis of all day in coui-t as a i)er diem. A half day

in court is a half day per diem.

The Coui-t: I understand the per diem. But so

far we have been talking about hours and so much

an hour. What do you figure for hours?

j\fr. Mockabce: I think time in coui-t should be

under a different category, your Honor. On a per

diem basis. [123:1]

Mr. Charles Lyon: If you accept my 54 hours,

you figure six hours a day, and we certainly know

we wei'o off two horn's for lunch eveiy day, so that

gives yoii an eight hour day.

The Witness : That is all right.

The Court: We will figure it six hours, then. Is

that agreeable for a day?

Mr. Leonard Lyon: I want it understood that I

am not quarreling with the witness about his esti-

mate as to the time. I am \villing to take his esti-

mate in whatever way he wants to stand on it.

The Court.: All right.

The Witness: We Avill cut it down to a five hour

court day.

]\Ir. Leonard Lyon: No. I don't want you to cut

it down to anvthing that vou don't believe is cor-

rect.

The Witness: That is agreeable \vith me. It so

happens that your two hours during lunch is not

spent in the courtroom.
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The Court: Counsel has agreed that we can take

six hours as a court day. So we will take six times

nine, which is 54.

Does that complete it?

The Witness: Yes, sir. A total of—I haven't got

it properly totaled now, because I have my court

days [1234] figured wrong.

The Court: The estimate I have made is based

on these figures: Your office work before trial 34

times seven, 238 hours ; morning and evenings while

trial was going on, 48 hours; depositions, three and

a half hours; brief, 126 hours. I think a total of

4151/2 hours, plus 54 hours in court. Is that about

what your figures show?

The Witness: Yes, sir, approximately the same.

Mr. Charles Lyon : 4691/2.

The Court: All together, yes.

Considering the ease that you tried, the nature of

it, the responsibility, the problems, questions, novel

and otherwise, that arose in the trial, the time and

work you have put on it, the result obtained—^you

haven't yet told me about yourself. I don't know

whether you were admitted to the bar a year ago

or whether you have been practicing for 50 years.

The Witness: I was admitted to the D. C.

bar

The Court: District Court?

The Witness: District of Columbia, in 1931. At

the time that I was admitted I went to a night law

school in Washington, National University Law
School, whose percentage of successful applicants
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on tlu' l)ar exam is the liig"liest in the District of

Columbia. x\t that time I was eini)l(iye(l I)v a fii-ni

of patent lawyers, Emery, Booth, Vaniey and llol-

coml), [1235] who si)ecialized in patent, trademark,

and co])yrig-ht law, and i^viniarily ]iatent law. That

was until 193-i.

At that time ^Mr. Emeiy died and we had just

begun, the year before, to feel the effects of the de-

pression

The Court: The Coui-t. has a very vivid memory

of those days. I started to practice in 1928.

The Witness: For about 20 months I was with

the United States Government, occupied in work

which had nothing to do \vith patents.

I wound up in the City of St. Paul, Minnesota

working for the Government, and after being there

approximately ten months I formed an association

with Williamson and Williamson, patent lawyers in

Minneapolis.

The Court: What year was this, now?

The Witness: From 1936 to 1949.

In 1949 I came to Los Angeles and became asso-

ciated with Harold W, ^Mattingly, who died very

shortly after I came hei%, and also with William

Edward Harm. Mr. Hann and I entered into a

partnership. Mr. Harm died in Jime of 1951.

I then practiced alone here in Los Angeles, and in

November, 1955 became associated with Fred Miller

of Hazard and ^liller, although I still cany on my
own personal practice.
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The Coui-t: Isn't there a Mattingly presently

active in the patent practice in one of the firms?

Mr. Leonard Lyon: His name is still carried by

a firm, [1236] but he has been deceased since 1951.

The Couri : That is the Mattingly

The Witness: That is the Mattingly of whom I

speak.

The Court: Of the Fulwider firm? What is the

name of that firm?

The Witness: Fulwider, Mattingly and Himtley.

The Court: All right.

That completes the history of your practice, does

it not?

The Witness: I believe it does, sir.

The entire time, except for the 20 months that I

mentioned that I worked for the Government, has

been entirely engaged in patent practice.

The Court: All right.

Are you ready to l>e cross examined by Mr.

Lyon ?

The Witness: Yes.

The Court: We didn't ask you about a fee.

Knowing what you do about this case that you

tried, the problems, intricate and othei'wise, that

were involved, the time you spent in preparation,

in trial, on the briefs, the result accomplished, tak-

ing into account your experience as you have re-

lated it here in the law and patent field—any other

factor that you want considered, Mr. Lyon?
]\Ir. Leonard Lyon: I would like to reserve an
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opportunity to cross examine on the answer to this

question. [1237]

The Court: What, in your opinion, is the rea-

sonable value of your services to the defendant?

The Witness: T would say, based upon the time

expended, the conditions under which I had to pre-

liare for trial, including- approximately 100 prior

art patents, and the various angles of this case, in-

cluding the purely patent defenses and the antitiiist

defenses, in that period of time, was in the neigh-

borhood of 15 to 18 thousand dollars.

The Couii:: In fixing that figure are you taking

into account, as well, the factors Avhicb T stated in

my question?

The Witness : Yes, sir, I am taking all those into

consideration.

The Coui-t: We will take a short recess. I have

a "visitor that T want to see.

(Recess taken.)

Cross Examination

Q. (By Mr. Leonard Lyon) : Mr. Mockabee,

have you a written a,greement with the defendant

covering the compensation to be paid you for your

services in this ease? A. I have not.

Q. Did you arrive at a definitive oral agreement

with tlie defendant as to your compensation for

those services?

A. Yes, we did; and it hasn't remained the same

since we first aiTived at it. [1238]

Q. When did you arrive at that agi'eement?
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A, In the beginning, it was on the day of Janu-

ary 26, 1955, the first time that Mr. Lipson ap-

proached me concerning taking over the prepara-

tion of the trial.

Q. Is that the agreement that is still in effect?

A. No, it is not.

Q. What was that original agi'eement, what were

the tenns"?

A. The original agreement was to pay me on a

weekly basis the total sum of $2,000, and 25 percent

of any recovery.

Q. When was that agreement modified?

A. I don't recall the exact date. It was not too

long before trial. As a matter of fact, it wasn't very

long after the first one, where, after I had realized

what I was in, I told him that I thought

Q. Wait a minute. Let's fix a date first.

A. It was during the month of February.

Q. Before trial? A. Before trial.

Q. What time in Febniary?

A. It was in the latter part of February, prob-

ably a week before trial.

Q. And you arrived then in the latter part of

Fel)ruary at a modified agreement?

A. Yes. [1239]

Q. That is an oral agreement?

A. That is true.

Q. Is that the agreement that is still in effect?

A. Yes, in so far as Mr. Lipson is concerned.

Q. What are the terms of that agreement?

A. I will give a little explanation of. it. After
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bavins: worked night and day, as I have explained,

in the preparation of this suit, 1 lold Mr. I.i])son

that this thing involved more than I had realized

before I had read an\'ihing abotit it and come to the

first agreement on the thing, so it was decided, and

agreed between ns, that T would receive $5,000 and

25 percent.

Q. Of a recoveiy? A. Of a recovery.

Q. And that is the asri'eement that is still in

effect? A. That's right.

Q. Ml-. Mockabce, did you have an established

p(>r diem rate that you charged unifomily to your

clients at the time you were employed?

A. T had a imifoiTn rate.

Q. That you charged uniformly to your clients?

A. Yes, for office work.

Q. What was that hourly rate?

A. For office work it was $30 per hour.

Q. And you had actually been paid at that rate

by [12-W] clients in 1954?

A. Yes; and prior to that time.

Q. Did you have an extensive practice in 1954?

A. In 1954?

Q. I am using that, because that is just ahead

of Januaiy, 1955?

A. No, it was not extensive then.

Q. Can you state the total amount of your bill-

ings for your services as a patent lawyer or patent

attorney for the year 1954?

A. Xo. I couldn't griess at it.

Q. Well, could you appi'oximate them?
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A. I wouldn't like to, because I don't know what

to base it on right at the moment.

Q. Mr. Mockal^ee, you filed an income tax return

that year, did you notl A. Yes, I did.

Q. Don't you remember on what basis you paid

your taxes'? A. For that year, no.

I remember particularly 1951. I thinlc my gross

receipts of fees in 1951—I remember that because

of some circumstances that haven't anything to do

with this case, of course—were about $26,000.

Q. For the twelve months'?

A. Yes. [1241]

Q. Can you remember approximately what they

were in '53 and '54, or '52 ?

A. No. I will tell you they dropped off consider-

ahly, and I don't know. It was mucli less than that.

The reason for that is rather involved.

When I first came out here in '49, William Ed-

ward Hann and Harold Mattingly were together, I

associated with them; a month later Mr. Mattingly

died, and for a period of approximately a year

there was controversy concerning to whom the

practice belonged, whether it was to Mr. Hann or

to a third party. As the result of that controversy,

and various notices sent out by opposing claimants

to the practice, many of the clients drifted away,

and when Mr. Hann died in 1951, in June of 1951,

there was some other business that he had carried

out here from his finn in Detroit, the firm of Har-

ney, Dickey and Pierce, and when Mr. Hann died

that business sort of died mth him, as far as my
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praetico was concerned. So there was a consider-

al)le drop after the year 1951.

Q. On what basis were you associated with the

firm of Mattingly, Fulwider and Hnntley?

A. I was not associated with that finn at all.

Q. You were associated with Mr. Mattingly?

A. That is correct.

Q. On what basis? [1242]

A. During the months that I was here, wlicii

Mattingly was alive, it was pTirely as an associate.

Q. What? A. As an associate.

Q. What do you mean by that? Were you an

employee or a member of the firm?

A. I was not a member of the firm. 1 was work-

ing on a percentage basis, a commission basis en-

tirely.

Q. You can't remember how much money you

made per month for that year, your net return?

A. About $800 per month, I would say. That

was for a period from August, 1949 until Tanuary

of 1951.

Q. On vv'hat basis were you employed by Mr.

Hann?
A. Until January of 1951 as an associate on a

commission basis.

Q. Do you mean an employee on a percentage

basis? A. That is correct.

Q. Can you tell us how much per month you

averaged while you were employed by Mr. Hami?
A. T would say it ra?! about the same during

that (.'iitire period, around $800 a month. And then
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in January, 1951 I entered into a partnership with

Mr. Hami.

Q. How long were you in partnership with him

before he died?

A. From January, 1951 mitil Jime 27, 1951,

which was [1243] the date of his death.

Q. Can you tell us what your earnings were as

a patent la\vyer during that time, your share of the

earnings, average per month? Just estimate it.

The Court: That part, of the year, do you mean?

Mr. Leonard Lyon: Yes, your Honor.

The Witness : As closely as I can recall it, it ran

about the same, about $800 a month.

Q. Can you estimate approximately what

your

A. I might say that we had an Tinderstanding

regarding what I was taldng out of the firm, be-

cause the physical assets of the fiiTn were Mr.

Hann's. I was new out here and hadn't 1)uilt up any

clientele.

Q. Was that the period when you were employed

or retained to make some drawings by our firm?

A. I have never made a patent drawing in my
life or any kind of a drawing for anyone.

Q. In 1952 you were self-employed, is that

right ? A. Yes.

Q. Independent, jon were not associated with

any other attorney? A. That is coiTCct.

Q. And that was true in '53 and '54?

A. That is correct.

Q. And in '55 up to November? [1244]
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A. That is con-ect.

The Court: "Who did you go with in November

of '55?

The Witness: Hazard and Miller.

Q. (By Mr. Leonard Lyon) : Can you tell us

what your average, or estimate what your average

earnings were from your practice of your profes-

sion during the yeare 1952, '53, and '54, when you

were self-employed ?

A. They were consideral>ly less, bec^ause of the

circimistances which I just related regarding the

controversy over to whom this practice belonged.

It seems to me in 1951 and '52, that is, the last

half of '51 and the first half of '52—1 think in 1952

my receipts of fees were in the neighborhood of

$24,000.

Q. For the year? A. Yes.

Q. And how much in '54?

A. ^luch less. As I said, I don't recall now, but

it was considerably less.

Q. Did you ever in yoiu* practice prior to Janu-

ary, 1955, earn from your ]ivactice, as much as

$9,000 a month ?

A. Did I personally receive that much ?

Q. Yes. A. No.

Q. Did you ever receive as much as half of that

in any one month, or over a period of time? [1245]

A. No, I have never pei-sonally received that,

but I have billed that much?

Q. To whom? A. To clients.

Q. Did they refuse to pay it? A. No.
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Q. What became of the bill? Were they i^aid?

A. Wliat i)ai-ticular time are you speaking of?

I may be confused.

Q. I am speaking about the time when you were

self-employed in 1953 and 1954.

A. Oh, no. Let's see now. I don't believe in 1953

and 1954, but in 1952 I think there were months

where they ran as high as $4,500, $5,000 per month.

Q. That is the maximum you ever billed?

A. To the best of my laiowledge at the present

time.

Q. Is this the first patent case you have ever

conducted yourself as the counsel conducting the

case?

A. It is the first one I have conducted myself,

because I have always been with someone during

the more than 20 years of practice.

Q. Do you consider if you were compensated at

the rate of your esta1)lished per diem, which you

say was $30 per hour, that that would be a reason-

able compensation for your ser^dces in this case?

A. No, I do not.

Q. Have you any agreement with the defendant

whereby you will receive any compensation other

than the $5,000 that you have refen-ed to ?

A. Yes, I stated that if there was any recovery

in this case I would receive 25 percent of it.

Q. But if there was no recovery, you have no

agreement to receive any more money; is that cor-

rect?
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A. That is ti-no. But I do not coiisidov lliat tlie

value III" the scrxit'es.

Q. Can von give us a list of sonio i-oi)i"esontativG

clients of yoni's who in the year 1954 actually paid

you at the rate of $30 per hour for your sei'\'ices?

A. Glass-Tex Corporation, General Pacific Cor-

])oration, Good Humor Coi^ioration of California,

Crown Body and Coach Company.

You can remoml)er these clients sinc'ly and at

times when the occasion arises, but it is awfully

hard

Q. These are clients, that you mention, whose

names appear on your books for 1954?

A. That is correct.

Q. And who were 1)111 ed at the rate of $30 per

hour? A. Yes, sir.

Q. You do have books, do you?

A. Yes, I do have books. [1247]

Modernaire Coi-poration of San Leandro, Cali-

fornia.

The Coui-t: I am a little surjmsed at this cross

examination.

(Off the record discussion.)

The Witness : I would still like to emphasize the

fact that the period from approximately part of

1952, I would say u}) u?iti! the present time, was due
a gi'eat deal to the controversy over who was to get

the clients which constituted the practice of Harold
Vr. :Mattingly.

The Cou7-t: Mr. ISIockabee, a la\\yer is a lousy
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witness anyhow, so just answer the questions you

are asked.

Q. (By Mr. Leonard Lyon) : Your last remarks

do not apply to 1953 and 1954, is that connect?

A. The remarks I just made 1

Q. Yes. A. Yes, they do.

Q. Is that still continuing?

A. Alisolutely.

Q. Did your work in this case include work on

the counterclaim?

A. It did in so far as it affected the defenses in

the patent action; and, naturally, Mr. Lipson, pres-

ident of the defendant, and Mr. Graham, and I, dis-

cussed matters of the counterclaim and considered

ways and means of procedure with regard to the

comiterclaim, as well as to the patent case. [1248]

Q. Have you any basis on which you could esti-

mate the tinie, a i^ortion of the time, that you de-

voted to this case that was devoted to the coimter-

claim as distinguished from the defense of the case ?

A. ISTo. And I don't see how it could be divided.

Q. When you took over this case, you found

that you had to become familiar with the work that

was done by Mr. Graham, did you not?

A. I had to become familiar with what had gone

on in the proceedings prior to the time I came in,

I had to become acquainted with the prior art, the

file histories, and all of the papers.

Q. And that involved a duplication of work that

Mr. Graham had done ?

A. I do not know, because I wasn't in the case
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and I didn't observe the work that Mv. Graham did.

Q. You say you conferred with -Mr. Graham

extensively ?

A. Yes. And he appeared to know what the case

was alwut.

Q. Pid he seem to be ready to try the ease?

A. 1 don't know that I ever asked him tliat, and

I dt)n't know that 1 discussed the case with him

with that in mind, that question in mind. He seemed

to know what all the facts were,

Q. He did seem to be apprised of all tlic facts'?

A. He certainly did.

Q. l^id you get information fi'om him and did

he furnish you with facts in the case to a large

extent?

A. He furnished me with all the prior art, all

the papers and the complete file and the proceed-

ings prior to the time I came into it, and the other

e\'idence that had been collected by Mr. Graham

before I came into it.

Q. And you can't estimate at all how much of

the time you devoted to the case was a duplication

of the work that Mr. Graham had done?

A. Xo, I can't, because I didn't know whether

Air. Graham was coming out here to try the case,

or not, or whether Mr. Fulwider was going to try it.

Mr. Leonard Lyon: I think that is all, your

Honor.

The Court: Step down.

Any further testimonv?

Mr. !^^ockabee : Your Honor, I would like at this
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time, ill order to keep Mr. Beehler from ha\ing tO'

stay aroimd too much longer, to present Mr. Beeh-

ler as an exjx'rt on behalf of the defendant on the

question of fees.

The Court : All right.

Mr. Mockabee: Mr. Beehler, will vou take the

stand, please. [1250]

VERNON D. BEEHLER
called as a witness by and on l)ehalf of the defend-

ant, having been first duly sworn, was examined and

testified as follows:

The Clerk: Will you please state your name.

The Witness: Vernon D. Beehler.

Direct Examination

Q. (By Mr. Mockabee) : What is your occupa-

tion, Mr. Beehler?

A, I am a jiatent lawyer.

Q. Do you practice alone?

A, No. I am a partner in the firm of Huebner,

Beehler, WoiTel and Herzig.

Q. Of this city? A. Of this city.

Q. How long have you engaged in patent prac-

tice?

Mr. Leonard Lyon: Maybe we can shorten this

up. I know Mr. Beehler. If counsel will tell me
whether he is being called as an expert on fixing

fees, or as an expert on patent law.

Mr. Mockabee: I think the hearing is on the

question of fees, your Honor.

The Court: An expert on fees.
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Do you stipulate, fii-st, tJiat he is a qualified i)at-

ent la\^yel•?

Mr. Leonard Lyon: I certainly will. [12r)l]

The Court: Let's skip Mr. Beehler's (pialifica-

tions, then.

But tell nie, Mr. Beehler, how long have you

practiced ?

The Witness: 19 years.

The Court: What year were yon a<liiiitted?

The Witness: 1937 to the har of Illinois.

The Court: How long in California?

The Witness: Since '44. Twelve years.

The Court: Go ahead.

Q. (By ]\Ir. Moekabee) : Mr. Beehler, have you

engaged in extensive patent litigation?

A. "Extensive" is a qualifying word. I would

say an average amount of patent litigation.

Q. Are you at all familiar with the present liti-

gation ?

A. I am not familiar with the litigation, al-

though I have looked at the pleadings and have

been informed as to the character of the litigation.

The Court: Did you go through the files?

A. I went through the files, yes.

Q. (By Mr. Moekabee) : Are you acquainted

with the type of art involved in the litigation?

A. I am acquainted with the type of art from

having looked at the patents involved, the patents

in question, and [1252] to a degree the typo of

patents involved in the defense material, prior

art patents.
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Q. Judging from your past experience, would

you say that the preparation and defense of a suit

of the subject matter of the present suit would be

that of a simple case or a complicated case?

A. A complicated case, without question.

Q. How much do you charge for your office time

for the preparation of patent litigation?

Mr. Ijeonard Lyon: I object to that as irrele-

vant.

The Court: What he charges is irrelevant.

I think he can testify as to what was the reason-

able value of his services in preparing patent liti-

gation.

Q. (By Mr. Mockabee) : Will you answer that

question, what you think is the reasonable value

per hour for the preparation of patent litigation*?

Mr. Leonai'd Lyon: I would like voir dire, if

I might, on that, your Honor.

The Court: We are proba1)ly wasting time, be-

cause it is not his fee that is l)eing charged. It

seems to me that what you have to do is to make

some record here as to what this man knows about

this case.

He has looked the file over and the exhibits, I

take it.

The Witness: Yes. [1253]

The Court: Is that right?

The Witness: The patent exhibits.

The Court: You heard Mr. Mockabee testify to

his backgroimd and experience, and so forth?

The Witness: Yes.
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The Court: You heard Mr. Graham testify as

to his experience?

The Wittirss: I did.

The Court: You are personally acquainted with

^[r. Fulwider, I suppose?

The Witness: I know him well, yes.

The Court: Did you hear the stipulation that

Mr. Fulwider had done some Avork on ihc ease and

had billed the sum of $1,374.35?

The Witness: I heard that testimony, yes.

The Court : And that he was in the ease approxi-

mately two yeare, while Mr. Graham was in charge

of the case Fulwider was handling some matters

on this end.

The Witness: Yes, I knew that.

The Court: Do you know this Kleinman who

was an attorney from another city? No. He is

local here, isn't he?

Mr. Mockabee: Yes. He is a general lawyer;

not a patent lawyer.

The Court: Do you know him?

The Witness: No, I don't know Kleinman at all.

The Court: Y^ou heard the testimony that he had

billed the defendant and been paid $890 i

The Witness: I heard that, yes.

The Court: You understand this case was filed

what date—'49?

Mr. Mockabee: March, 1949. Oetobci-, 1949.

The Court: And from the file, I take it, you

noticed the various proceedings that had gone in

the case?
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The Witness: I noticed they were voluminous,

yes.

The Court: And then the trial started on March

1st, 1955 and continued to March 15, 1955, Avith ap-

proximately 1,137 pages of testimony.

May it be stipulated that those are the dates and

the pages?

Mr. Leonard Lyon: Yes, your Honoi".

The Court: Mr. Mockabee, do you also stipulate?

Mr. Mockabee: Yes, sir.

The Court: And then the matter was briefed.

Did you notice the briefs in the file?

The Witness: I didn't examine the briefs, no. I

understand it was In-iefed, but I didn't examine the

briefs.

The Court : The Coui-t filed a memorandum opin-

ion in the matter. Did you see that?

The Witness : I have not read it. I am somewhat

aware of its length, and I know it has been referred

to, and I [1255] have heard some of the content of

it discussed, but I haven't read it.

The Court; You looked over the two patents in-

volved ?

The Witness: Yes. I didn't study the patents,

but I did look them over.

The Court: Are you aware of the fact that the

Court has held both patents invalid and not in-

fringed.

The Witness : I am aware of that.

The Court: And that the Court has alternately



Union Slide Fastener, Inc., a corporation 1265

(Testimony of Vernon D. Bceliler.)

said that if valid and if iiifrino-ed, that tli(> (U>fense

of unclean hands is available \o llic defendant'?

The Witness: That portion of the case I am not

familiar with, or the proceedings.

The Court : What other matters do you want to

inquire into?

Mr. Mockabee: I wanted to get into the matter

of the rate of charge.

Q. (By Mr. Mockabee) : In a case where these

numerous issues were involved and the defendant

was successful in securing a decision declaring the

patents invalid and not infringed, that th(> ])1ain-

tiff was guilty of unclean hands, misuse of the pat-

ents in violation of the antitnist laws, would you

state that the defense of that case warranted a sub-

stantial fee?

A. I would state that it would warrant a sub-

stantial foe. [1256]

Q. Would you say that because of the outcome

of the case just recited, that counsel for the de-

fense should or should not be awarded at least as

high a fee as is generallv charged in the defense of

patent cases?

Mr. Leonard Lyon: I would like to ask a ques-

tion of the witness by way of voir dire and try to

avoid objections, if I can.

The Court: You may.

Voir Dire Examination

Q. (By Mr. Leonard Lyon) : I would like to ask

you, Mr. Beehler, what criteria do you understand
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govern the award of attorneys' fees in a patent

case?

A. Whether the fee should be awarded or the

amount of the fee?

The Court: What are the factors?

Q. (By Mr. Leonard Lyon) : Not whether they

should be awarded, but hy what they are.

A. How much they should be?

Q. Yes.

The Court: I think you mean what factors or

criteria should be taken into account in determin-

ing a reasonable fee in a case where a court has

ordered it would allow fees?

Mr. Leonard Lyon : That is coiTCct, your Honor.

The Witness: I would consider, first, what is a

reasonable fee for services of the kind in question,

under ordinaiy circumstances, let us say. I am not

mindful of those circumstances related today, be-

cause I couldn't enumerate them. I am aware of

their character. But from my own experience and

from a general knowledge of how fees are charged,

I say that these things are fair to consider:

The Court: The things you are going to tell us

now?

The Witness: Yes.

The Court: All right. What are they?

The Witness: The difficulty of the case is one;

the value of a win to the client is another, how

much it means to his business; another factor is

whether, if for example I were trying the case all

by myself, if I had to work 14 hours a day I would
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say the \aliic d' my sei^ices \v(ml(l lie (liifcvciit

from what it wduKi be if I worked six or seven

hours a clay and had an assistant

Q. (By Mr. Leonard T.yon): Are yon speaking-

now of the value to yon. raflicr than the client'?

A. As an example, we are talking about what

are reasonable attorneys' fec^s under the circmn-

stances.

Q. What are tlu^ factors that you should con-

sider in arrivinc: at a i-easonable attomeys' fee?

A. That is correct, yes.

"Whether I mentioned it, or not, whether the case

[1258] is won or lost, that would be an element in

the value of how much the fees would be.

The Couj-t: Would you consider the len^2i:h of

time that it took to prepare the case for trial?

The Witness: By all means.

The Court: Would you consider the length of

trial?

The Witness: Well, T would consider the lencih

of trial, of course, in the computation of reasonable

attorneys' fees, except

Q. (By Mr, Leonard Lyon) : Are you consider-

ing this question from the standpoint of what is a

reasonable attorney's fee from the standpoint of

!Mr. ]\Iockabee, what he should get, or are you con-

sidering it from the standpoint of what a reasonable

attorney's fee should be allowed to the client irre-

spective of whether or not the client pays it to the

lawyer? A. The latter.

What a particular attomey—what value he may
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assign for his services, or somebody else may assign

to it, I haven't been considering, iDarticularly.

Mr. Moekabee: Your Honor, I think the ques-

tion before the Court is, what is the vahie of the

services rendered.

The Court: Just a minute. He hasn't iiiiished his

answer. Go ahead.

The Witness : My answer is that what I am say-

ing here [1259] has to do with what is a reasonable

attorney's fee for the sei-vices that the client re-

ceived.

Q. (By Mr. Leonard Lyon) : Do you think a

factor to be considered in that is the degree of pro-

fessional ability, skill and experience of the lawyer

rendering the services.

A. Professional ability?

Q. The degree of professional ability, skill and

experience of the lawyer rendering the services'?

A. I will answer that in three pieces, if I may.

I would say that the ability of the lawyer should be

considered, and his skill should be considered, be-

cause it is reflected in his ability. I would put his

experience last, because I can readily appreciate

that a man with 25 years of experience might do

more poorly than a man with ten years of experi-

ence.

Q. Do you tliink that a factor to be considered

is the professional character, qualifications and

standing of the attorney? A. Yes.

Q. You have stated that you are going to give

your opinion based on your experience on matters
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of this kind. Are you acquainted witli tlio award of

attorneys' fees in miinerous cases, patent cases in

this District? A. Not numerous cases.

Q. In any? A. Some. [1260]

Q. Are you acquainted \y\\\\ the basis oji wliich

they have been awarded in this District, on the

])asis of $200 per day for each day of court trial,

and twice that number of days at that rate for

preparation, such as Juds^e Mathes uses?

A. I am not familiar with tliat pai-ticular for-

nuila, no.

Q. What fonnulas do you know of having been

used in this District?

A. 1 don't know of any formulas. I am not

aware that they have used a fonnula.

Mr. Leonard Lyon: That is all for the moment,

your Plonor.

Direct Examination—(Resumed)

Q. (By Mr. Mockabee) : Mr. Beehler, do you

always, in charging a client for litigation, base your

fee entirely upon time?

A. Not always upon time.

Q. What do you consider an important factor,

other than time, which enters into the estimation of

the value of your services in litigation?

Mr. Leonard Lyon: May I hear that question,

please ?

(The question was read by the reporter.)

Mr. Leonard Lyon: I will not object to that

question if it will be understxjod that the witness is
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explaining it in connection wdth the reasoning that

he follows in testifying as to what would be a rea-

sonable award in this case. [1261] Otherwise I don't

think his own values are involved.

Mr. Mockabee: Leave out the word "yourself";

instead of your services, just say "services."

The Witness: May I have the question?

(The question as amended was read by the

reporter as follows: "Q. What do you con-

sider an important factor, other than time,

which enters into the estimation of the value

of services in litigation?")

The Witness: I think my answer to that would

be a repetition of some of my answers to Mr.

Lyon's questions.

Q. (By Mr. Mockabee) : I was trying to em-

phasize a point. I will j)ut it this way:

Does the result obtained affect the value of serv-

ices ? A. Yes.

Mr. Mockabee : That is all, your Honor.

The Court: You haven't asked him his opinion

as to any amounts and time.

Mr. Mockabee : I beg your pardon.

Q. (By Mr. Mockabee) : In a case such as the

case at bar, do you consider that the time spent in

preparing for trial, during trial, and subsequent to

trial, such as on final briefs, is worth more than on

a simple case involving less time? [1262]

A. Well, I think I can answer it this way: We
are rather accustomed to assign a value to an attor-

ney's time in trial, and I am accustomed to think in
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t(>rnis (if $2(X) a day Tor inal tiiiic. In my opinion

that rate slionld apijly to depositions as well as

conrt time.

Tn piekins,- tliat value for tiini', T am accustomed

to consider a trial day as tlie luuuber of hours in

coui"t, plus some prejjaration in advance of the 10

o'clock hearino- or 9, as it may be, and some windup

time at the close of court after 4 o'clock, if that be

the time. But I don't consider the trial day mid-

niirht hours.

AVith respect to preparation before trial, in my
viev? it is equally important, ofttimes more impor-

tant, than time spent actually in court-.

Q. "Wliat do you think would be a proper value

per hour for the time spent in preparation or out

of court?

A. In my view $30 an hour would be average.

Q. Do you think in some cases this amoimt

might be increased?

A. In some cases the amount could very reason-

ably be increased.

The Court: Now, you have given us figures here

which you say you are accustomed to charge and

you are accustomed to think is proper, and so fortli.

From what you know of this case— we are inter-

ested in the fees in this case—what [1263] would be

your ideas of a 7'easonable fee, your opinion of a

reasonable fee, either by the hour or in toto for the

trial, or for the work of all the attorneys in it, or

any way you want to give it to us.

The Witness: Under the circumstances as I un-



1272 Talon, Inc., a corporation, vs.

('Testimony of Vernon D. Beehler.)

derstand them the way this case was prepared for

and tried, in my view, in my opinion, the reasonable

rates which I just mentioned, $30 an hour and $200

a day, would be insufficient.

Q. (By Mr. Mockabce) : Do you have any opin-

ion as to what a reasonable and proper rate

would be?

A. I should say an increase in that between 20

and 50 percent would not be unreasonable.

Mr. Mockabee : That is all.

Cross Examination

Q. (By Mr. Leonard Lyon) : Do you know of

any other cases, to your knowledj?e, where fees

have been awarded on that basis in a patent case 1

A. On what basis, if you don't mind saying?

Q. The basis that you just suggested would be

proper in this case.

A. I can't point to a basis of award for attor-

neys' fees in any cases, to answer the question the

way you frame it.

Q. Do you regard it as unusu.al in a patent case

that there he a defense of antitrust violation or

misuse sustained? [1264] Is that an extraordinary

thing nowadays in patent suits?

A. That such a defense be sustained?

Q. Yes.

A. I don't know whether I consider that extraor-

dinary, or not.

Q. The defenses are pleaded in many patent

cases, are they not? A. Yes.
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Q. And you know a reasonable number of them

in whieh they have been sust<ained, do you not?

A. I am appreciative of the fact that many

times defenses are pleaded, many defenses are

pleadixl, and some are more important than othei'S,

and that a defendant puts in all of the defenses he

can hope for, some of which he doesn't expect may

be too strong:, but nevertheless if they are a^ailable

to him I know that he puts them in niid hopes i'or

the best.

Q. Do you mean to testify that your measure-

ment of the reasonable value of the services in a

])atent case such as this would be the same, irrespec-

tive of who appeared as the attorney in the case

—

I mean iiTCspective of the standing or professional

experience of the earning power of the attorney

that appeared in tlu' case?

A. T am aware that one attorney may charge

more than another. [1265]

Q. What I mean is, is it your testimony that you

are disregarding that factor in arriving at the fig-

ure that you have given?

A. T am aware that a client may expect to pay

one lawyer more than another.

Q. Would tliis fee that you have stated you

think would be a reasonable fee, $200 a day and $30

an hour, be your testimony, irrespective of what the

experience or the professional skill or standing of

the attorney trying the case is?

A. If I may put it this way: If the life of my
business depended on it, and a man appeared for
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me and won for me, I don't think that I would

draw the line too sharply as to whether or not he

was the man of highest standing in the community

or one who had not yet made a reputation.

Q. In other words, it is your view that what

governs is what is accomplished in this particular

case, rather than the standing or professional status

of the attorney before the case is tried; is that

right ?

A. I would say that when the man demonstrates

his ability by the successful outcome, his ability

deserves to be measured that way, rather than by

what other people think of him.

Q. You have heard the testimony in this case

that various lawyers participated in its preparation,

and do you [1266] imderstand that that involves

some duplication of effort?

A. I wouldn't call it duplication. Two heads are

better than one.

Q. One of them retires in favor of the other, so

we have that situation.

A. Well, not even that. Because I am quite well

aware that frequently in patent suits, and probably

more frequently than not, there is more than one

lawyer on each side, and we don't consider it there

^.*a duplication of effort, because one lawyer contrib-

i^iW^one thought to the defense or the prosecution,

and. another lawyer contributes another thought,

and the contribution of the two of them frequently

results in more than double the ability.

Q- You were here during Mr. Graham's testi-
^t5
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in(»ny, in wliic-h he conceded that his withdrawal

from the case involved some dnplieation, were you

not?

Mr. Graham: T don't like to interrnpt, but I

object to the statements of counsel for the ])laintiff

about my retiring- from the case.

I did not retire from the case; I just did not jilan

to be at the tiial, and later did appear at the trial.

Mr. Leonard Lyon: I didn't mean \\'itlidraw

from tlie case in the final sense, but

The Court: Beframe your question.

Mr. Leonard Lyon: l)ut he turned the trial

over to [1267] Mr. Mocka])ee, after being in the

case for four years, except that he appeared and

conducted some examination on the antitrust phases

of the case.

The Witness: Yes, I am aware of those circmn-

stances.

Q. (By Mr. Leonard Lyon) : It is your testi-

mony that in spite of those circumstances there

was no duplication of work in this case?

A. I strongly suspect, Mr. Lyon, that the de-

fendant got more for his money by the shift than

if he had left it all in the hands of the man who
started it.

Q. You mean to say that you think Mr. jMock-

abee being lirought into the ease produced a differ-

ent result tlian if Mr. Graham had handled it by

himself?

A. I didn't say that. I made no reference to

result.
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Q. When you are testifying that a reasonable

fee is a figure of $30 an hour, do you mean to say

that that would be a reasonable fee iiTespective of

how long the attorney devoted to preparing a case.

A. AVlien you say "how long," do you mean the

numlDer of hours?

Q. Yes. Suppose he took a year to prepare a

case that another man would prepare in a month,

would your testimony still be the same ?

Mr. Mockal^ee: Your Honor, I think this is a

little off the suliject. It hardly took me a year's

time to prepare the [1268] case, as the evidence

shows.

The Court: Overruled.

The Witness: I think I will need the question

again.

(Question read by the reporter.)

Q. (By Mr. Leonard Lyon) : On that point, I

mean by "testimony would be the same," do you

still say that there should be an award as a reason-

able attorney's fee of $30 for each hoiu* used in the

preparation of the case?

A. If I understand your question, one man takes

a year to prepare

Q. Yes, and another man does it in a month.

A. ——and another man does it in a month, and

we are considering the number of hours in each day

the same?

Q. Yes.

A. So one man takes twelve times as long as

the other?
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Q. Yes.

A. 11" the man ui one month does all in that

month that the other man did in a year, then their

services wonld be comparalile.

Q. Have yon snfficient knowledge of the circnm-

stanees in this case, so that you feel prepared to

say that you believe that an award should be made

of $30 an hour for all the time put in in prepara-

tion of this case by all the lawyei-s?

A. Froir. my knowledge of what has happened,

I wouldn't [1269] thinlv that would be enough.

Q. Do you think you have sufficient knowledge

of this case to say that all of the time was required

that was put on the case by all the lawyers?

A. I don't have enough knowledge of the case

to know whether time was wasted.

Q. Would you consider that an award of $200

per day for court trial time in this case, plus twice

that amount for outside preparation, was consistent

with the award of reasonable attorneys' fees by the

courts in this District that you know about?

A. I couldn't answer that question, because I

am not familiar enough \vitli the circumstances on

which the courts in this District based their findings

of attorneys' fees.

Mr. Leonard Lyon : That is all, your Honor.

The Court: ]\lay the witness step doAvn?

Mr. Mockabee: Yes.

The Court: We will adjourn until 10 o'clock

tomorrow morning.

Do vou have further evidence?
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Mr. Mockabee: We want to put Mr. Lipson on

the stand for a little while.

If it doesn't inconvenience the Court too much,

can we make it 9 o'clock again? Mr. Graham has

his family with him and they have a reservation on

a two-something train [1270] tomorrow afternoon

that they would like to make.

The Court: Is 9 o'clock all right?

Mr. Leonard Lyon: It is all right with me if it

is all right with the Court.

The Court: Nine o'clock is all right.

How much time would you want tomorrow?

Mr. Leonard Lyon: I am going to ask the Court

when this proceeding is over if it will allow me to

submit the record in this case to my client and ask

my client if they will suggest what they believe

would be a reasonalDle fee in this case.

I have my own ideas, but I don't like to be put

in the position of stating them until I have checked

with my client.

The Court: Why should we take what the client

thinks is a reasonable fee? They are not experts on

attorneys' fees.

Mr. Leonard Lyon : It would be in the nature of

a stipulation. And I am not empowered to make a

stipulation as an attorney for the client without

that client's peimission.

The Court: I understand that, l>ut are you going

to offer any ]:)roof of the reasonable value of the

services here?

Mr. Leonard Lyon: I want to ask the client if
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they want to put on any proofs. They may not

want to i)ut on any proofs at all. [1271]

The Coiu-t: I take it the record has been practi-

cally made. I don't know what else Mr. Tjipson

niielit have that would he pertinent to tliis issue.

Can vou s:et in ioiu-li witli tlicni lioforo court

toiuorrow niorniuii" i

Mr. J^i'onard Lyon: "Wo don't kuow how it would

be possible to do that. They are in Pennsylvania.

The Court: Wliat do you suggest, we con-

tiiuu' it'?

Mr. Leonard Lyon: As soon as the reporter can

get me the record I will send it Ijack to thcnn iimne-

diately and ask them to read it, and tell them that

I want to make a st<atement to the Court on what I

consider to be the proper attorneys' fee in this ease,

along the line your Honor indicated you would like

this moraing. And 1 propose to say so much, and I

want to know if they have any objection to my say-

ing so before I say it.

Otliei*wise I feel my hands are tied. I don't feel

as an attorney in the case I can make a proifer of a

stipulation of that kind without consulting my
client.

Mr. Moekabee: Your Honor, I think the plain-

tiff had some knowledge of this.

Mr. Leonard Lyon: I already tried to do this

once with their permission, Mr. Moekabee, and we
couldn't agi'ee, and I don't want to, imless Mr.

Moekabee wants me to, state to the Court what fig-

ures he and Mr. Graham asked me to [1272]

agree to.
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Mr. Mockabee: I have no ol>jection, if Mr. Lyon

is willing to relate the whole circumstances.

The Coui-t: Let's take it up tomorrow morning

at 9 o'clock.

(Whereupon at 4:50 an adjourimient was

taken to reconvene at 9 o'clock a.m., Friday,

August 3, 1956.) [1273]

Friday, August 3, 1956, 9 :00 a.m.

The Court: Call the case.

The Clerk : 10450-C Civil, Talon, Inc., vs. Union

Slide Fastener. For further trial.

Mr. Mockabee: Your Honor, I would like to, in

just a few seconds, supplement my qualifications or

experience.

It has ])een some years ago, but I made a number

of extensive patent investigations of zipper methods

and apparatus for United-Carr Fastener Corpora-

tion, for Scoville Manufacturing Company, and for

a German concern whose name I cannot remember.

The investigation was of machines of a type dif-

ferent from the Sill^enuan machine in suit, but they

did include methods of formation of the zipper ele-

ments and methods and apparatus for attaching the

elements to the tape.

So much for that, your Honor.

The Coui't: What did that investigation consist

of—going over the art?

Mr. Mockabee: They were made personally by

me in the Patent Office. I made searches thoroughly

covering the zipper art. Some of them were in-

fringement investigations to determine whether eer-
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tain proposed constnictions infriiig-ed then patents.

There were investigations to determine whether eer-

tain patents in the art belonging to other companies

would be [1274] valid in view of the extent of the

investigation which I made hoping to find some-

thing that the Patent Office had not found.

Some of them were merely novelty investigations,

but most of them dealt with validity and infringe-

ment.

Now, your Honor, I would like, if I may, to call

Mr. Leonard Lyon to the stand.

Mr. Leonard Lyon: If your Honor please, I

stand on my pri^'ilege as an attorney not to be

called as a witness in the case. I think I should pre-

sent my views as an attorney in the case.

The Court: Aside from the propriety of it for

just a u)inute. I don't know that you have any such

privilege, a general pri\ilege not to be called as a

witness. Even judges can be called in their own

coui-ts as to facts that they know. But I anticipate

that prol)ably what Mr. Mockabee is going to do is

to call you as an expert. Is that it?

Mr. Mockabee: Not exactly, your Honor. I am
going to call him with regard to facts which cer-

tainly I don't believe are piivileged infonnation,

relating to the trial of this c^se.

Mr. Leonard Lyon: All I know about the trial

of this case I learned as an attorney, your Honor.

The Court: What you may have learned as an

attorney might be privileged and it might not.

]\rr. Leonard Lyon: That is correct.

The Coui-t: That doesn't answer it.
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Are we just wasting time, or what are you getting

at, Mr. Moekabee?

Mr. Mockabee: Mr. Lyon extensively yesterday

dwelled on the amount of cases that I had tried

alone, and I would like to get a little bit of the

other side of the picture on this thing, which I

think would be properly in the record.

The Court: What would you propose to prove

by Mr. Lyon?

Mr. Mockabee: One thing, I would like to ask

Mr. Lyon when he last tried a case hy himself.

I don't think that is privileged matter.

Mr. Leonard Lyon: There is no award of attor-

neys' fees involving my services in this case, your

Honor.

The Coui't: I am not going to take time to do

that. I have tried enough patent cases to know that

an important case is rarely tried by one lawyer, and

I know what goes on in my court. I have seen the

Lyon firm present on many occasions, and I loiow

that generally there are a coiiple of them present.

Once in a while one would be present.

It isn't going to assist me any.

As I indicated by my irritation yesterday, I was

a little resentful of the cross examination of you.

We are not going to go any further into the matter

by any examination of Mr. Lyon on that matter.

Mr. Mockabee: I think the record is clarified on

that point then, your Honor.

There is one other question that I would like to

ask Mr. Lyon. If he did not agree in discussion with

me about a week to ten days ago that a fee for my
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services, a reasonal>le fee for my services, was not

$16,000.

Mr. Leonard T.yon: Yon snggested that to me,

lint T didn't make any commitment on behalf of my
clitMit or niysflf about it.

Mr. Mockabee: l^idn't yon say yon saw no ob-

jection to a f(M> of tliat type?

'^\v. Leonard Lyon: I said I hoped that the client

would agTee to the fee.

]\Ir. ]\rockabee: In other words, in your opinion

it was not an unreasonable fee?

j\Ir. Leonard I^yon: I didn't agi'ee to that.

I did express the belief that Mr. Graham's fee

was ^vithout qtiestion out of line. I think you re-

member that.

Mr. Mockabee: But yon did

Mv. Leonard Lyon: I told yon that your fee

would be considered and that I hoped that the client

would go along in reaching an agreement with yon

on what your fee was.

Mr. Mockabee: In other words, that you would

recommend it to your client?

Mr. Leonard Lyoii: That involved other factors

about settling the case, too. [1277]

Mr. Mockabee: Would you care to explain all

those factors.

The Court: That is something that I don't want

to go into.

Mr. Leonard Lyon: That's right.

The Court: The discussion between you on possi-

ble settlement, or even possible settlement of an
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issue in the case, such as the amount of a reason-

able attorneys' fee, would not be proper.

All right.

Mr. Mockabee: My point was that if Mr. Lyon
thoug-ht that a certain fee was not imreasonable, I

don't think that fee should reflect any amount of

money in settlement of the case.

The Court: This was ajiparently a discussion

betweeia you to settle an issue, and any statements

made in connection with that, when an agreement

was never reached, would not be admissible. To put

it in evidence, it would be an admission, and that is

why negotiations looking toward the settlement of

a case or the settlement of an issue are not properly

put in evidence.

Counsel should be free to discuss matters without

having it later said that one of them had made an

admission.

I won't hear any evidence on that.

Mr. Mockabee : All right, your Honor.

Mr. Graham: If your Honor please, I would

like to call [1278] Mr. Lipson to the stand.

The Court : Wliat issue is this on ?

Mr. Graham: This is largely, your Honor, cor-

roboration of my o^vn testimony, and there are a

few matters that I did not testify to that Mr. Lip-

son's testimony would be of more value than mine,

because mine was hearsay.

The Court: All light.

The Witness has been swom in the trial, but

swear him again.
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PHILIP LIPSON
called as a witness herein by and on behalf of the

defendants, ha%'ing: been first duly sworn, was ex-

amined and testified as follows:

The Clerk: Will you please state your name?

The Witness: Philip Lipson.

Direct Examination

Q. (By Mr. Graham): ^Ir. Lipson, do you re-

call having a series of telephone conversations with

me commencing; in December of 1949 and extending

into 1950, during which the matter of attorneys'

fees was discussed with you?

A. Yes, I do.

Q. Do you recall ha^'ing a meeting with mv in

New Yoi-k in the latter part of 1950 at which the

matter of attorneys' [1279] fees was also discussed?

A. Yes, I do.

Q. Can you tell the court briefly what that dis-

cussion was?

A. As I recall, Mr. Grraham, I contacted you,

because you were recommended to me, not princi-

pally because of the fact that you were knowTi in

the zipper art, but because I was told you were a

man with a heart that would take the case at issue

whether there was a lot of money involved in it oi-

not.

When I spoke to you I appealed to you that I

had contacted other attorneys and was informed

that a thorough investigation and a defense of a

ease of this type here involving these patents would

run in the neighborhood of $50,000. Having been a
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corporation organized and capitalized at $50,000,

that was equivalent to ]>eing thrown out of lousiness.

I spoke to you and explained to you the situa-

tion, that we were unable to raise such fees and that

I was infonned by the various members of the in-

dustry that it had been the Talon practice in the

past to start cases against various competitors—

—

Mr. Charles Lyon: Just a minute. I object to

what he has been informed by other people in the

industry, and move to strike it.

The Coui-t: It is w^hat he was telling counsel as

part of a conversation by which they arrived at the

fees. The other [1280] issues of the case have been

tried. There is no harm done.

Objection overruled. Go ahead.

The Witness : I was informed, as I said

The Court: Is this what you told Mr. Graham?
The Witness: Yes.

The Court: All right.

The Witness: That I was informed that in most

cases litigation having been started by Talon, it was

always withdrawn at the eleventh hour; that the

Talon Corporation did not dare to bring these pat-

ents to trial, and that, therefore, in my opinion it

was just a matter of treading water and showing

up, a willingness to fight, waiting for Talon to

come across with some proposition to settle the case.

I have spoken to Mr. Graham in that respect, that

our finn is unable to spend large sums of money,

and that it would be perhaps much better for us to

get out of business the best way we could.
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(Testimony of Philip Lipsoii.)

Mr. Graham told us that he wmild try U) charge

us fees that would 1h' nominal.

T lieard Mr. Gi-aham state yesterday that he told

us that he would charge us about half of the nor-

mal fees.

As I recall it correctly, I had told Mr. Graham

that we may not even be in a position to pay half of

the fees.

He said we would get along.

And these convei-sations took place in several tel-

ephone [1281] calls.

Mr. Graham was reconmiended to me
The Court: Don't wander around. Let's get

doAvn to the nub of the thing and get this wound up.

The Witness: Mr. Graham had told me, I be-

lieve, to send him $400, I believe, as a retainer.

I don't recall the exact sum. And I believe that I

had sent him either that amomit or a little bit less

than that. I haven't got my records before me so

that I camiot verify those. I would have to bring

all of ray books here.

The Court: Has that answered your question?

Mr. Graham: Yes.

The Court : All right. Let's go.

Q. (By Mr. Graham) : Mr. Lipson, do you re-

call ever having any discussion with a representa-

tive of the plaintiff in this case regarding attor-

neys' fees?

A. On a number of occasions.

Q. Well, do you recall any particular occasion

in 1953? A. Yes. I had a meeting
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Mr. Leonard Lyon: I thinly we should identify

the parties present, your Honor, before he states

what the conversation was.

Q. (By Mr. Graham) : Will you state what rep-

resentative of the plaintiff discussed this matter^

A. Mr. Ralph B. Meech, the secretary of Talon.

Q. Do you recall when that took place in 1953?

A. It was, I believe, in March, I don't know the

exact date, and it was in New Yoi'k City.

Mr. Leonard Lyon: May I ask a voir dire ques-

tion, your Honor?

Was this a conversation had in the course of an

attempt to settle this case, a discussion of settle-

ment?

The Witness: That is correct.

Mr. Leonard Lyon: Then I object to going into

the question, your Honor.

The Court: Objection sustained.

Q. (By Mr. Graham) : Did you have any dis-

cussion with me, Mr. Lipson, in the latter part of

1954 concerning my participation in the trial of

this case? A. Yes.

Q. Do you recall when that discussion took

place ?

A. That discussion took place in either Septem-

ber or October of 1954.

Q. Will you tell the court briefly what that dis-

cussion was?

A. I informed Mr. Graham that I had a discus-

sion with Mr. Fulwider, who was local counsel for

our firm ; that I discussed with him the matter that
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it appeared to nio that tlic 'Paloii Corporation is

going to go through witli this suit, thoy are not

going to Avithdraw, and I wanted to know wliat it

would [12S3] involve to try this cas(>. Mi". Ful-

wider informed me that it would involve

The Court: This is what you told Mr. Graham?

The AVitness: Yes, your Honor.

(Contimiing) that it would involve between

thirteen and fifteen thousand dollars. And, fur-

thermore, in view of the finaneial condition of the

defendant, he wanted a $12,0()() deposit made in

the bank so that he could withdraw sums of money

from it as the trial went on.

I informed Mr. Fulwider that I was in no posi-

tion to deposit $12,000, whether he could take a

lesser amoimt and the balance could be i)aid out.

He explained to me that he was tied up

Mr. Leonard Lyon: I object to the conversation

with Mr. Fulwider, your Honor.

The "Witness: This is what T informed Mr. Gra-

ham.

The Court: He said he is relating to Mr. Gra-

ham this conversation he had with Mr. Fulwider.

The Witness: That's right, that is the reason

that I told Mr. Graham.

iMr. Fulwider had told me that he was tied up

with some cases, that it would take him at least two

months, possibly more, to acquaint himself with the

details of this case, with which he was unac-

quainted. He only acted as counsel here, as a front,

all the material had been sent to him by Mr, Gra-
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ham. [1284] And that Mr. Fvilwider had told me
that he would have to engage counsel to represent

him in the other cases and s])end two to three

months, plus the cost of the trial, and he explained

to me that in addition to that it may cost from a

thousand to two thousand dollars to engage patent

coimsel—patent experts.

I suggested to him that I should be the patent

expert. He was against that idea, l)ecause of the

fact that he thought that I could not act as the

defendant and as the patent expert.

I then asked Mr. Graham whether he could come

to Los Angeles to try this ease.

Mr. Graham told me that his calendar was such

that he could not expect to come to Los Angeles in

March; that he, likewise, having had expenditures

in this case and having carried approximately

$10,000 in fees that he did not collect, that he

could not very well come to Los Angeles without

getting some sums of money, that at least I should

raise five or six thousand dollars.

I informed Mr. Graham that I could not raise

that money; that the most that I could possibly

raise by borrowing is $5,000 ; that I had endeavored

to take a chattel mortgage on the business in order

to raise the fmids which Mr. Fulwider had asked

and I could not raise it.

Mr. Leonard Lyon : This is supposed to be a con-

versation, as I understand it, with Mr. Graham?

The Court: Yes.

The Witness: That is correct.
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The Court: All this you t.ild Mr. C.rnhanW

The Witness: Yes.

The Coui"t: Let's hurry on to the end of it.

The "Witness: Mr. Graham told me that he would

try to do the utmost he could, and if possil)le, if he

could get away and I needed him badly, he would

come down here; that I would have to pay his ex-

penses.

Mr. Pulwider had asked me to sign—I told that

to Mr. (iralinm—tliat he had asked me to sign a

release in September so that he could file it not

later than January 1st.

The Court: For substitution of attorneys?

The Witness: That's right.

T had kno\vn Mr. Mockalx^e—T told Mr. Graham

that I liad known Mr. Moekabee, because he had

filed a patent, an a])[)lication for a patent for me,

and I had gone to Mr. JMockabee and presented this

case to liini, and he told me that it w^ould involve

$5,000 oi- more, that he did not know the details,

that he would have to familiarize himself -with it,

but Mr. Moekabee was willing to go along and

have me pay him out in small installments, and I

then informed Mr. Graham at another conversa-

tion that I had engaged Mr. Moekabee and that

he should send all the material to Mr, Moekabee.

The Court: All right. [1286]

Q. (By Mr. Graham) : Mr. Lipson, you recall

th(> trial of this case took place in March of 195.""),

and that I was here in Los Angeles on several of

the trial days. Will you please tell the court
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whether or not I had discussions with you and

with Mr. Moekabee during that period while I was

in Los Ajigeles working on the ease?

Mr. Leonard Lyon: I have already accepted the

witness' transcript of his time in the case. I am
not challenging it.

The Court: Just answer yes or no.

The Witness: Yes.

The Court: All right.

Mr. Graham: I think that is all, your Honor.

Mr. Leonard Lyon: I have no questions, Mr.

Lipson.

The Court: All right. Step down, Mr. Lipson.

Is that the defendant's showing?

Mr. Graham: That is the defendant's showing,

your Honor.

I would just like to state that the defendant

would like to have a provision made that if this

case is aiDpealed, that some allowance of attorneys'

fees to the defendant will be made in connection

with the appeal.

Mr. Leonard Lyon: I think that is premature,

your Honor, and improper. It couldn't constitute

anything but just a threat that the plaintiff

shouldn't appeal.

The Court: Wliat is the practice in that? Ai*e

those fees fixed by the appellate court? [1287]

Mr. Charles Lyon: Your Honor, I think I could

answer that question for you.

In the ease of Filtex vs. Atiyeh, I researched the
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law, bi'causo Jiulgv Tolin awarded atlnnu'ys' IVos

to us there and there was an a]>])t'al.

It can be fLxed by the ai^iielhite court, or this

court retains jurisdiction after the mandate, as-

suming the}- win the ease on appeal, to increase the

attorneys' fees to cover a satisfactory fee on appeaL

Mr. Graham: That is what I have in mind.

Mr. Charles Lyon: You don't have to make any

iirder on it now at alL It takes care of itself

automatically.

The Court: I would retain jurisdiction to con-

sider the matter, if there was an appeal and a man-

date was returned.

Mr. Graham: Thank you.

The Court: IIow do you in-opose to proceed,

Mr. Lyon?

Mr. Leonard Lyon: If youi- Honor please, I

think I can shorten these proceedings by stating

our position, and then if your Honor wants any

brief of authority on this digest of the evidence,

we will be glad to present it.

It is our position that any award of attorneys'

fees at this time to the defendant in excess of

$13,500 would be excessive.

The basis for that view and that contention is

that that will compensate the defendant for all of

the attorneys' fees [1288] that it has paid or owes,

and imi)]icit under the award of attorneys' fees

it is our position that the court shoidd not and

caimot award more than the fees that the defend-

ant has actually incurred.

This is not an award of compensation to the at-
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torneys, as your Honor stated, Vnit is an award to

the defendant, and an award of attorneys' fees in

excess of the attorneys' fees for which the defend-

ant is liable, in our opinion, would be improper

and excessive.

If your Honor accepts that proposition, that

means that we do not need to go into the reason-

ableness or the value of the services of the attor-

neys, and I would very much like to avoid that if

I can, because I don't like to l)e in the position of

questioning other attorneys al)out what they think

their services are worth.

I will say this: That we are expressly, on any

basis of the award that your Honor may decide is

proper, we are expressly conceding the reasonable-

ness of Mr. Kleinman's fee, which has been paid,

and we are expressly conceding the reasonableness

of Mr. Fulwider's fee, which has been paid. We
do not challenge the reasonableness of Mr. Mocka-

bee's $5,000 fee, which is the fee that the testimony

shows is to be paid him, and all that is to be paid

him under the circumstances here by the defend-

ant.

We do not challenge the reasonal^leness of Mr.

Graham's [1289] per diem rate, but we call atten-

tion to the fact that on his testimony he agreed to

serve in this case for a half of that fee, and he

was to gain anything else out of the recovery in

the case, and there is no recovery.

The Court: Now, wait. That was Mr. Mocka-

bee's agreement, but I don't think Mr. Graham

had any interest in the recovery at all.
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Mr. (iraham: 1 had no eontingoncy arrange-

ment whatsoever regarding recovery.

Mr. Leonard Lyon: I thought it was Mr. Gra-

ham.

The Court: Mr. Mockabee liad.

Mr. Leonard Lyon: I am sorry alxmt that.

Mr. Mockabee: Your Honor, the contingency

was on the basis of any recovery on the part of

the defendant.

Mr. Leonard Lyon: Also, it seems to me that in

considering Mr. Graham's fee, that if the recovery

is to be measured by the time, tliat allowance

should ])e made for the fact tliat a siil)stantial

amomit of his time was devoted to the counter-

claim, which certainly has complicated this case,

required consideration

Mr. Graham: If I may interrupt, your Honor.

I don't think there is any

The Court: Just a minute. Let Mr. Lyon finish.

Go ahead.

Mr, Leonard Lyon: I think that that should

be taken into [1290] consideration, because the

counterclaim has not been successful, and we are

still being plagued by it and pressed by it in the

case.

Also, I think consideration should be given to

the fact that Mr. Mockabee 's time, at least a very

substantial part of his preparation time, was re-

quired because Mr. Graham did not continue to

conduct the case at the trial, and it r('(iiured tlie

employment of another lawyer.

I would like to also state one other fact that we
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want to call the court's attention to, and that is the

statement was made by Mr. Graham, or some other

witness maybe, also, that the vahie of this case

involved the future value of the history of the

defendant corporation, that the business of the

defendant corporation was at stake.

I don't know whether Mr. Graham has over-

looked or forgotten, but I think the court will re-

member that in this case the plaintiff filed an vm-

dertaking that if successful it would license the

defendant at its established royalty rate. So that

the only actual thing in controversy here was

whether the defendant should pay that royalty rate.

The Court: The royalty rate might have been

the difference between survival or failure, Mr.

Lyon.

Mr. Leonard Lyon: It was the royalty rate that

the evidence showed was being paid by the other

licensees of the plaintiff. [1291]

And I would like your Honor also to have in

mind that the four patents that did not go to trial

in this case were eliminated from tlie case by order

of November 24, 1952. So there have been no

services with reference to those patents since that

date.

The Court: What was the date?

Mr. Charles Lyon: Pretrial, November 24, 1952,

your Honor.

Mr. Leonard Lyon: 1952.

The Court : And the additional claims were elim-

inated at that time?

Mr. Charles Lyon: That's right.
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Mr. Leonard Lyon: Tliat's right.

Mr. Mockabeo: That was tliree yoars aftor the

coniphiint was filed, yonr Honor.

Mr. I-ieonard Lyon: I suggested to Mr. Beehler

yesterday that there was a practice in this district

ill fixing attoi-neys' fees, to fix tliein on a fornuila,

and 1 know that the fornnda is not l)inding on this

])articnlar court even if some otlier judge in this

district follows it, but I thought I would just as

ail illustration show you Avhere in a recent case

that formula has been followed.

That is a decision in this court in Krieger vs.

Colby, rendered June 19, 1952, case No. 13202, by

Judge "Wcstover. I will read what Judge Westover

has to say about this, how he [1292] fixed the

fees in that case, because it im'olves some familiar

names.

He says:

"This court has hereinbefore found that the de-

fendants knowingly and deliberately infringed

plaintiff's patent. If ever in a ])atent case attor-

ney fees are to be awarded, they certainly should

be awarded in the case at bar.

"Plaintiff was repi-esented by Messrs. Robert W.
Fulwider and Harold C. Holland. Mr. Holland

filed an affidavit to the effect that he spent three

days in the trial of the case, three days in prepara-

tion for trial, and three days investigating the

facts—a total of nine days. Mr. Fulwider filed a

similar affidavit, showing that he spent nine days

in the preparation and the trial of the case. As
a result, we have a total of 18 days spent by rep-
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utable legal practitioners. They assert that a rea-

sonable value for attorneys' fees in this case would

be $250 ])er clay. It appears from fee schedules

published by various bar associations that a mini-

mum sum to be allowed for attorneys' fees in the

trial of a case is $150 per day. It may well be

that attorneys in a patent case are entitled to

more than counsel handling other [1293] litigation.

The court feels that a reasonable amount to be

allowed as attorneys' fees in this case for both at-

torneys involved is the sum of $3,000— or $1,500

each."

That is the exact formula that I was expressing

to Mr. Beehler, and I think that practice has been

followed in numerous other cases in this court.

If the court washes to follow that practice in

making the award in this case

The Court: I don't wish to follow that prac-

tice.

These l:»ar schedules I am familiar with. They

don't mean a thing to me. I don't know that there

is any schedule of the L.A. Bar. Are you familiar

with one?

Mr. Leonard Lyon: I don't know of any.

The Court: These schedules that he talks about

are Inglewood Bar, San Fernando Bar. I know

of no schedule by the L.A. Bar.

However, I have fixed patent fees before. I

don't know whether you gentlemen, your office,

was ever on the receiving end of fees from my
court or not. Have you been?
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Mv. J>i'uiiard Lyoii: i dmi't renu'iubiT your

Honor ever fixing a fee in a case.

The Court: Have you been on tlio other end

when I fixed fees against your client?

Mr. Charles Lyon: No. [1294]

The Court: 1 have fixed fees, and I have liad

cases wliere the sliowing of what was ])ai(l out, in

my opinion—where the facts of the particukir case

seemed to indicate it was more than a r(>asonable

fee, I aHowed a fee, I remember, in one case, for

less than the amount that was sliown to h.ave been

expended.

I don't think there is any controlling factor by

itself. I think it is a question of the entire facts

of the ease.

Mr. Leonard Lyon: I think that inii)licit in

awarding an attorneys' fee to a prevailing party is

the thought that it is not to be made a windfall

or not to b(^ a means of the defendant making a

])rofit on his attorneys' fees. I think implicit in

that, in such an award, is that the maximum fee

that could be awarded is the amount that the at-

torneys' fees cost the client.

This is not an award

The Court: That can't be an absolute rule,

either. Because take the case of a contingent fee

where the client has no money at all, and the

attorney does the work on the prospect of getting

a few; if you use that rule in that case, then you

would award no attorney's fee. On the other hand,

the far-t that the attorney works on a contingency
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can't be a factor in determining wliat is a reason-

able fee.

Mr. Leonard Lyon: I appreciate that.

The Court: Also, if you had a case where the

attorneys [1295] had fixed a definite fixed amount

in dollars and cents, it might well be that what was

j)aid or agreed to be paid would be the maximum.

The only variation we have from that here is that

Mr. Mockabee, of coiu'se, had a contingency ar-

rangement of a part of a recovery. Query : Whether

the recovery might include what the client got for

the attorneys' fees, as well as what he got for the

counterclaim.

But in the case of Mr. Graham, as I understand

his testimony, his testimony was that he would bill

for a minimum fee and would accept this minimima

fee, but that he expected a larger fee if he was suc-

cessful.

I think that might be a fair summary of his

testimony.

Now, if that is true, then it is difficult to say

absolutely that Mr. Grraham's agreement for a cer-

tain amount would be the limit of recoveiy. In

other words, you have a point, but I don't think

it is absolute in any sense.

Mr. I^onard Lyon: As I understood Mr. Gra-

ham's testimony, as he just stated a moment ago,

he had no contingency in the lawsuit.

The Court: That is right. He had no contin-

gency, strictly speaking. We all heard his testi-

mony. He would take this amount as a minimum
fee. If he was successful, he expected a larger fee.
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That is a diffoivnt thing i'roin a contingency,

strictly speaking. [1296]

Mr. Leonard Lyon: Would your Honor want

us to brief this subject, or would you want a col-

lection of authorities?

The Court: If you want to file something on it.

It isn't going to be ditticidt for me to decide, liut

T wouldn't object to a brief.

Mr. I^eonard Lyon : If you don 't need one, your

Honor, I don't want to l)ur(l('u you ^^^th one, be-

cause this is a matter within your experience.

The most unusual thing about this case is that

in the cases with which I have been connected, the

attorneys have brought in their audit and their

diaries, and their charge transcripts, and the clients

have l)rought in the bills of those attorneys, and

the only question has been arc tliose amounts ex-

cessive.

Here the client is not content to claim compensa-

tion for what he actually owes his attorneys, but he

is trying to obtain an award greatly in excess of

that amount.

I am making the suggestion that we do nut

challenge the reasonableness of the facts that these

attornej^s have brought out about what work they

did, and the reasonableness of their rates, but that

we do object to an award in excess of those

amounts.

The Court: I have your position in mind.

Can we submit the matter, then?

Mr. Leonard Lyon: Yes. [1297]
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Mr. Graham: I would just like to answer Mr.

Lyon very briefly.

I apologize to the court for answering, because

I think most of these things are self-evident and

have already been brought out; however, Mr. Lyon

made some statements here that I think do require

correction.

In the first place, he said that it api^eared from

my testimony that a substantial amount of my time

was spent exclusively on the counterclaim, and I

don't think

The Court: Let's not talk about that. I have

my own views about the counterclaim, and my
views are that the major fight in this case was over

the patents, the time was spent on the patents.

The counterclaim showing consisted of a bunch of

contracts, which took a little discovery, but was not

the intricate part of the case.

It is true that there was some l^riefing done on

the anti-trust problem, which is part of the hours

shown on briefing, Imt the counterclaim problem

was not the big part of the case.

Had you got into—^which I don't think you could

have ever proved, but had you got into the question

of trying to prove causation and actual damage, it

is true this case might have been much more intri-

cate.

As the matter turned out, in my opinion it was

a minor part of the case.

Mr. Graham: And the other thing that is self-

evident [1298] your Honor already knows, this

undertaking that Mr. Lyon talks about, for the
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plaintiff to give the defendant a license even if

the plaintiff won the case. That undertaking was

filed not on th(> eourt house steps but right here

in the court during the trial, after all the prepara-

tion had been done.

The Court: I understand. That doesn't mean

an\^hing to me, either. If the patents aren't valid,

why should a man pay any license fee on them?

A license fee, a royalty, might be the difference

between survival and collapse on the part of a small

eoncem.

Mr. Graham: The last thing, your Honor. If

Mr. Lyon's views should be accepted, that the fees

to be awai-ded to the defendant for my services

should be limited to bills rendered, I should like

to point out that there was no bill rendered for

services that I performed after the trial in con-

nection with the briefing.

The Court: I undei'stand.

Mr. Mockabee, do you have something?

Mr. Mockabee: No.

The Court: Is the matter submitted?

Mr. Mockabee: Yes.

Mr. Graham: Yes.

The Court: Before it is submitted, let's do a

couple of other things.

These affidavits were filed, Mr. Clerk ? [1299]

The Clerk: Yes.

The Coui*t: They will be stricken from the file,

and the affidavit of Warren H. F. Schmeiding will

be given Exhibit No. BZ, and the record will re-

main. The objection was sustained to it, but we
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will give it an exhibit nimiber for identification

only.

(The exhibit referred to was marked as De-

fendant's Exhiliit BZ for identification.)

The Court: The affidavit of Bean ^\^.ll be stricken

from the file, the clerk will cancel the filing stamp

on it, but it will be given Exhibit No. CA for iden-

tification, and the record will remain on that. The

objection was sustained to its admission.

(The exhibit deferred to was marked as De-

fendant's Exhibit CA for identification.)

The Court: And the affidavit of Fulwider Avill

be stricken from the file and be given the identifica-

tion No. CB for identification, and the record will

remain on that. The objection was sustained to

Exhibit CB for identification.

(The exhibit referred to was marked as De-

fendant's Exhibit CB.)

The Court: Now the matter is submitted?

Mr. Mockabee: Yes, sir. I just want to express

my appreciation, your Honor, for arranging this

time when Mr. Graham was here on the Coast. I

didn't realize it was taking [1300] up your vaca-

tion.

Mr. Leonard Lyon: I appreciate your Honor

taking up your time out of what should be your

vacation, sitting here listening to this.

The Court: I am not going to decide it from

the bench, because I want to go back and look into

it a little further,

I will tell you right now I am not going to allow

$40,000. On the other hand, plaintiff's have prac-
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tically conceded tlial it should ])e $13,500, so I

couldn't all(i\v you less than $13,500. ]3ut it is not

g-oiii«;- t(. he $40,000.

In my own views in tliese awards of attorneys'

fees, you take into consideration tlie entire case,

tlie difficulty, the problems, the time, the experience

and eminence of coimsel, the results accomplished.

No one factor is decisive. And it is a qtiestion of

arriA-ing at some reasonable determination.

Nor is the fact that the defendant succeeded indi-

cative of the fact that they should reap a Avindfall

of attorneys' fees which should not he reasonable.

The law has provided that only in certain cases

may these attorneys' fees be granted. When they

are granted, the law itself says they must be rea-

sonable, which means taking into aceoimt all these

considerations.

There Avas a lot of work done on this case. There

may have been some duplication. Mr. Mockabee

and Mr. Graham worked diligently on it. The

court will take into account all [1301] those fac-

tors and arrive at some determination.

I want to say one thing more and say it for the

record. There always has to be a first time. I

never yet have been reversed on the merits of a

patent case. That is not bragging. Maybe I have

just been lucky. This may be the one. But so far,

although I have been reversed on tli(> question of

attorneys' fees in two of those cases, every one of

my patent cases has been affirmed.

This case can be affirmed on appeal if proper

briefs are written, T have no doubt about it. But
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unless you write proper briefs, you are going to

be in trouble. I am speaking now to the defend-

ants.

The Lyon office writes excellent briefs. They

do a good job in their briefing work, and I am
familiar with their work and am familiar with

their cases that they have tried before me. They

probably have tried as many patent cases before

me, almost as many as most of the other patent

bar put together. They haven't always been suc-

cessful.

I remember early on the bench here—^I went on

in '49—I think the first three cases that came up,

they lost every case, and I finally said, "I am de-

ciding against you again, but I don't want you

to think it is because of the firm that is in the

case."

The way they fell I held some patents valid. I

think young Mr. Lyon here was the one, or maybe

it was Mr. Lyon who [1302] spoke up and said,

"We don't like to lose cases, but we are pleased

to find a district judge who will hold a patent valid

once in a while."

Of course, those were back in the black days

when all patents were being struck down, l^ow

things have eased up a little l)it.

I have spent a lot of time on these patents. I

am convinced that these patents are invalid. Care

is going to have to he given to drawing up these

findings and drawing up this amended pleading.

If this case is properly briefed, you are in, in a

breeze, as far as the defendant is concerned. If
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it. isn't ]n'oporly briefed, \ou are going to be in

troiilile with llie Lyon firm, because of the type of

work they do.

I realize that Mr. Mockabee is a young lawyer,

he doesn't have the facilities or the staiT that the

T.yon fii'm lias, and I know it is difficult to put out

the same type of work that can be done when you

have a big staff of experienced men in the back-

groimd on that work.

I have been favorably impressed with Mr. Gra-

ham, but 1)1' is a long way off. I trust he will

give some assistance in this matter.

Mr. Mockabee: In that respect, Mr. Graham,

when will you reach New York again?

Mr. Graham: Not until the 16th of August.

Mr. Mockabee: I wonder if we could have a

little more [1303] time on the amended complaint?

Mr. Leonard Lyon: May I make one statement,

your Honor?

The Court: On this point?

Mr. Leonard Lyon : I thought you were through.

The Court: He has asked for additional time to

file an amendment to conform to proof.

Mr. Leonard Lyon: That is all right with us.

I Wduld like to make this statement, and it can

be referred to at any time in the case, or in con-

nection with the filing of these attorneys' fees,

either by the court or by counsel on the other side,

and that is that we concede, or do more than con-

cede, we .-join in the statement that we think the

quality of the work that Mr. Mockabee did in this

case was excellent, and we are not questioning.
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under the factors in the case, that point at all. We
are conceding it.

Mr. Mockabee: Thank you very much, Mr. Lyon.

The Court: I think your time runs out about

the 20th, is that it? Let's not worry about that.

How much time do you want?

Mr. Mockabee: "What do you think, Mr. Gra-

ham ?

The Court: How about September 15th 1 Is

that all right?

Mr. Clrahani; That would be fine. That applies

to the findings, too?

The Court: Yes.

Mr. Leonard Lyon: That would me fine for us,

too. [1304]

The Court: That is a Saturday. You had bet-

ter make it September 14th.

Anyhow, I am merely pointing out what you

are going to have to do if you are going to win this

case. If it is properly briefed, you have won it.

As a matter of fact, the fijidiiig of validity and

non-infringement, I think, can be sustained. If

that is sustained, the court never gets to the alter-

nate groimd of unclean hands.

Mr, Mockabee: We are not only going to have

to work for a client, but for the record.

The Court: If you falter or stumble, then you

are in trouble. I am no oracle, but I tried some

cases in this court, and I have sat occasionally on

the Circuit, and I know how they approach these

things.

Those are my views.
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Mr, Mockabee: Yes, sir. Thank you very much,

sir.

The Court: Since Mr. Graliam is a stranger out

here and is going to leave our fair city, I woukl

like to in\-ite all counsel into uiy colleague's cham-

bers, and we will chat a minute l)efore you go.

Mr. Leonard Lyon: All right, your Honor. [1305]

[Endoi-sed]: Filed Sept. (>, 1957.

[Title of District Court and Cause.]

TRANSCRIPT OF PROCEEDINGS

Monday, November 26, 1956, 10 a.m.

(In chambers.)

The Court: I suppose I ought to go over this

amendment to confomi to proof. Have you both

been over that carefully? You filed an answer to it,

didn't you on November 1, Mr. Lyon? On October 1

you filed an answer—oh, it's an amended answer,

that's right.

Mr. ^[oekabee, you got an order and you replied

to the counter claim heretofore filed, which would

be your reply to the counter claim and the amended

answer.

You originally sued on about six patents, didn't

you, or seven?

Mr. Lyon: Five, wasn't it.

Mr. Mockabee: Six.

The Court: Six. The stipulation eliminated it

do'Ani to about two.

Mr. Lvon: That's right.
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Mr. Mockabee: That's right.

The Court: I notice the answer refers to all of

them, but that won't do any harm.

Mr. Lyon: If you are going through the

amended answers, the only difference between the

first amended answer as originally filed years ago

and this new one, I have made notations on it—on

page 3 and paragi'aph 11, sub paragraph B and C
are the new matter. [1]

The Court: B and C are new.

Mr. Lyon: That is right.

The Coui-t : Let me look at those.

All right.

Mr. Lyon: Page 4, subparagraph F is the new

matter.

The Court: All right.

Mr. Lyon: Nothing new on page 5.

On page 6, about line 14, beginning with the

words "defendant has a license under said Silber-

man patent and plaintiff, as assignee of Silberman,

is bound by

The Court: Down to about 20?

Mr. Lyon: Through "licensee by Silberman" in

the third line from the bottom of that paragraph.

The Court: All right, let me look at this.

Now, what's new on page 7?

Mr. Lyon : The last paragraph. That's all.

The Court: Has the counter claim been changed?

Mr. Lyon: No.

Mr. Mockabee: No.

Mr. Lyon : No changes after May 7th.

The Court: Well, you allege estoppel, in connec-
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tiou with tho McKoe visit, but you don't sufficiently

alloco change of position in comiection with Silher-

nian. However, since you have alleged estoppel, I

suppose change of position would l)e ]>art of it. [2]

Well, let's look at the findings. AVhether you

have to retyi)e these or not, I don't know\

But on line 18 and line 19 of your first page you

liave, in the preand^le of the findings, ''Order for

judginent entered." Xow, you're leadinu' witli your

chin.

Mr. Lyon: I see.

The Court: You have this problem that cei-tain

orders made by the coiiit can become a judgment,

and I generally say in the memorandum that

"Judgment ^vill be entered hereafter." I don't want

it "Order for judgment entered." If you retyjDe it,

you can strike tliat out.

Mr. Mockabee: Yes.

The Court: The easiest case I can ima,gine is

this: Wliere plaintiff sues foi* money, the court

tries the case and decides it and gives the clerk a

memoi-andmn for judgment for the defendant and

the defendants enter it up. That is liable to be a

judgment and his time for ai:)peal is probably going

to start from the time the clerk enters it, unless the

clerk says the court, has decided "Judgment will

hereafter be entered." There are some recent cases

kicking that around and it is causing some trouble.

Mr. Mockabee: I will retype that.

The Court: I don't know whether you have to

retype it. T have crossed it out here. We'll see.
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All right, paragraph 5 at page 2, can we get the

date of [3] ex]Diration *?

Mr. Mockabee: On April 20, 1954 would be the

expiration date. The complaint says it was granted

April 20, 1937.

Mr. Lyon: Yes, that would be correct.

The Court: Your 17 years runs from the date

of granting.

Mr. Mockabee: That's right.

Mr. Lyon: April 20, 1954.

The Court: After the word "expired" insert "on

April 20, 1954."

Mr, Lyon: That's fine.

The Court: Somewhere in here I wanted the

claims that are in issue. You have very broad find-

ings about these patents. Well, actually, by some

pre-trial stipulation only certain claims were in

issue,

Mr, Mockabee: Yes, I have a new judgment,

your Honor, and I put those in there, I thought I

would wait initil we went over these this morning,

Mr, Lyon : Well, this new judgment is improper.

According to the new rules, I think what your

judgment should be is that pursuant to the fore-

going findings and conclusions of law it is hereby

ordered, adjudged and decreed that the complaint

herein be dismissed and the plaintiff take nothing

thereby, and that the counter claim be dismissed

and the defendant take nothing thereby. This busi-

ness of reciting all these conclusions of law in the

judgment [4]

The Court: I haven't looked at it yet, but the
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new nilo hasn't changed anything- except to require

eveiything- under one document. But that can be

waived. In other words, if you get findings and

conclusions in one document, you can still sign up

a separate dociunent. The judge can waive that

rule. But we have a new nile for the drawing up in

one document of findings, conclusions and judgment

but your judgment should still be the same kind of

judgment you previously used.

Mr. Mockabee: I think Mr. Lyon has the orig-

inal.

The Court: "We have a pre-trial stipulation in

here, don't we, that sets forth the claims in issue?

^Ir. Mockabee: They are in that judgment, your

Honor.

The Court: Did you check it?

Mr. Mockabee: Yes, against the stipulation.

Here it is, your Honor.

The Court.: All right. Well, I don't know
\\iiether it can be inserted in here or not, or whether

it has to be redrawn.

Mr. ^Mockabee: Your Honor, I can redraft this

and make the judgment and conclusions all in one

document, so we will have it according to the rule.

The Court: Then at the end of paragi'aph 3, on

jurisdiction, insert a finding that by stipulation the

patents in issue and the claims of each patent and

so forth are

Will that be satisfactory, Mr. Lyon? [5]

Mr. Lyon: Yes, your Llonor.

The Court: Then on fi, probably should list the

claims 1, 2, 14, 16 and 17 of the approved patent.
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And then again in 8, list the claims of the per-

sonal patent—9 claims.

Mr. Mockabee : Well, would that apply to 8, your

Honor, where we are talking about what the dis-

closure taught?

The Court: It is not unpoiiant as to 8; 8 could

be left general.

I think in 9, the claims ought to be in there.

Mr. Mockabee: Yes.

Mr. Lyon: In 10, too.

The Court : And the claims ought to be in 10.

Now, on 11, list the claims of Sill:)enuan. You will

probably have to by reference, at least, put it also

in the second sentence; in the device of the Silber-

man patent shown by said claims.

Mr. Lyon: Which one are you on now?

The Court: I'm still on 11. There are two sen-

tences there, and you list the claims to start with,

and then you say :
* * * In the de\ice of the Silber-

man patent shown by said claims, is not a new com-

bination of elements.

Now, on 12 you will have to list—you may be able

to do it by reference by saying "the claims in is-

sue" each time. [6] You don't have to list them each

time. But again, disclosure in the claims in issue

( Silberman)

Now Plaintiffs' Exhibit 5 was the claimed in-

fringed device, was it not?

Mr. Lyon: No, that was the machine we bought.

Mr. Mockabee: Plaintiff's commercial structure

of the Silbennan patent.
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The Coui-t: Well, the machuie was supposed to

illustrate

Mr. Lyon: It was what we clniin we made under

the patents.

The Court: It was the alleged infringed device?

Mv. T.yon: That would be the defendant's ma-

chine; that would be the infringing device.

The Coui-t: I didn't sav "infringing": I say the

device that was infringed.

jNIr. Lyon: Yes.

The Court : Again, in 13 you have this matter of

claims again. In other words, this has to be limited

to the claims in issue. You can't have a finding on

claims which were never tried.

At the top of page 4, fii'st line, after the word

"repori," insert "to his company," and on the sec-

ond line, after the word "but" insert "he."

Now, I don't know that this is clear: "made oral

statements to the contrary." By "the contraiy" you

mean he told [7] the president of the defendant

that it did infringe?

Mr. Mockabee: No; made oral statements to the

effect that there was no infringement.

The Court: All right, strike out "to the con-

trary"; "made oral statements to the president of

tlie defendant," insert something to the effect that

there was no infringement by the defendant in the

machines that he was operating.

Mr. Lyon: I certainly don't know of any evi-

dence in the record that would support the last sen-

tence in paragraph 15.
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The Court : Well, I think that is a fair inference

from all the facts.

Mr. Lyon: We bought that patent to suppress

Silbei-man to keep him from manufacturing these

machines for the industiy at large.

The Court: Well, that matter was but an infer-

ence. He could have had it for other purposes.

Now, on 16, elements of the Silberman '793, the

17 elements of the claims in issue in Poux.

ISTow, what is this admission of plaintiff's expert

regarding the showing in Johnson '667 ?

Mr. Mockabee: You made reference to that in

your memorandum, your Honor, as I recall it. He
was cross examined with regard to the showings on

the chart relative to the Johnson patent, and he ad-

mitted that where he had stated [8] Johnson did

not show elements of the Poux. Actually, certain

elements were shown.

The Coui't: While you are redrawing, you had

better put the full elements of the Poux patent in.

Mr. Mockabee: All right.

The Court: And again, everything in the claims

in issue in the Poux patent.

Put in the full number of Smith.

The alleged method of the claims in issue in

Poux.

In 19 you have the same problem. Maybe you can

correct it merely by the insertion of "claims in

issue" in the last line.

You have the same problem in 20.

Actually, 22 is more of a conclusion than a find-

ing of fact. The Circuit will or will not be struck
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by that, do])ondin,ii- on how they feel. Sometimes

they will write and say to separate your findings

and conclusions, and other times they will never

raise it. But the Ijetter practice is to try to segTe-

gate your facts.

Mr. Mockabee : Well, I treated that, your Honor,

as being a fact that was found o!i the basis of the

testimony of the witness Lipson.

The Coui-t: Well, I will leave it, excej)t for that

change of position; add to that "expended money,

[9] expanded facilities," or whatever the problem

is there. That is a factual matter.

Mr. Mockabee: Yes.

The Coui-t: And then, of course, the conclusion

is the fact of license and estoppel.

Again, you have "expanded facilities"; that is

probably enough there, in that 13.

Mr. Mockabee: Do you want to leave that in 23,

your Honor?

The Court: Yes, that is all right. I just wonder

whether it goes far enough. Tt y)r(^bably does

—

expended money.

In 26 you have to have claims in issue.

In 29, the mere fact that you find that plaintiif's

witnesses testified is not a finding of that fact.

Strike out "Plaintiff's -witnesses testified."

Now, on 30, what yoii have got there in part is a

conclusion of law that the contract was illegal. You
should exi)and that out. I don't think there is too

much harm in having some conclusions creep into

the findings, if you have the findings of fact. As I
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recall, that particular contract was one for dividing

up the market, was it not?

Mr. Mockabee: Was that the American agree-

ment? I have forgotten now.

The Court: AH—do you remember?

Mr. Mockabee : MTiere they settled the suit ; told

them to [10] keep it pending as long as possible?

The Court: No, that is not that one. AH, I

thinl?;, is the earliest.

Mr. Mockabee : Restricted the quota ?

The Court : I was looking for my memorandum.

Here it is.

Mr. Mockabee : Page 13, the last paragi'aph.

The Court: Well, I would have to see the agree-

ment, but as I recall it was the one in which it di-

vided markets or allocated territoiy.

Mr. Lyon: It didn't allocate any territory.

The Court: Well, it divided markets. Do you

have a copy of this?

Mr. Mockabee: No, I don't. It contained re-

stricted licensing provisions.

The Court: There is one of them where Talon

collected royalties on eveiything that Silberman

would buy. But that is another one that was clearly

illegal. That was Exhibit 7; "Cap-Tin agrees that

all quantities of fasteners or fastener chain which

it may acquire from others and resell shall be in-

cluded along with fasteners made by machinery li-

censed in computing the royalties to be paid."

There clearly was a contract causing Cap-Tin to

pay on inipatented articles.

But that is not the one I am thinking about.
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Mr. Lyon: AVhat is illeg-al alx)ut that?

The Court: To make a man pay royalty on un-

patented [11] material?

Mr. Lyon: Yes. You c^n measure your royalties

on anything. You can make an agi-eement to pay

royalties forever.

The Coui-t: Sure, but you can't say to a man

pay royalties on all zip chains you make on these

machines and also pay us i-oyalties on all zip chains

made by others, regardless whether they are made

by us or not. That is clearly tying in unpatented

matters with patented. You can't do that, any more

than you can say pay royalties on what you make

here and also you have to pay royalties on

Mr. Lyon: It is quite common to ^viite a license

agreement which says that licensee will pay royal-

ties on all of the automobiles he manufactures

whether or not they come under any of the patents.

The Court: Well, that is different. That might

possibly be all right. But here were things that he

was not manufacturing; he was buying from some-

one else.

Now, that is not AH. Look over AH and I think

you will find that it divided up markets or assigned

territory. Get the facts on that and then we can

defi.ne the legality.

In 34 you say that the licensees of Talon didn't

pay royalties to plaintiff. Some of them did, didn't

they?

]\[r. Mockabee: Yes. Shouldn't we properly say

"while some licensees * * *"?

The Court : And in no case did plaintiff pay roy-
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alties [12] —I think in some cases the licensees

paid nothing and in some they did—but in no case

did Talon pay any royalties. I don't know that I

get the 'therefor." Did I say that in my memoran-

diim that of that alone the net result was the cur-

tailment of production of all such licensees'?

Mr. Mockabee: I think that's it. I will have to

find it. I don't think that is your wording, your

Honor. I think I put that in there. That was a net

result of all those licensees that had the restricted

provisions in them.

The Court: Well, it's all right if it is based upon

everything, but not upon the mere facts found on

this one paragraph. You had better separate that

and make it a separate paragraph and tie rt in with

the works and not with this one business.

Mr. Mockabee: Yes.

The Court: Now, in 38, on page 7, you say "if

the licensee exceeded his quota of production pro-

vided for." You ought to look it up again. That may
be true. It seldom had a quota free. Well, I don't

remember the number. I have circled here the

word "if."

Mr. Lyon: "V^nrich one?

The Court: 37 on page 7, lines 18 to 21. It is

hard to remem1>er for sure if there was a quota free

limitation on that.

Mr. Moekal)ee: In your memorandum, your

Honor; Exhibit [13] 7, the first Silberman contract

of July 16, 1945, is particularly offensive. It con-

tinued until cancelled by Exhibit 8, the second Sil-

berman contract of April 18, 1949. In paragraph
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5(a) Cap-Tin (Silbonnan) ag-reed to pay iO^c roy-

alty on all slide fasteners "made by the use of any

machine or processes" covered by the patents in

excess of

Yes, well that's all right.

In 43, there I suppose you need not particularize

the claims because they never brought cither Poux

or Silbonnan to issue in any of the claims.

Xow, you have objected to 46, haven't you?

Mr. Lyon: Right.

The Court: What's wi'ong with that?

Mv. Lyon: There is no e\idence of any commu-

nication whatsoever from McKee to any of the

engineering personnel of the plaintiff. The only

evidence of any communication at all is that letter

that is in evidence, and it doesn't refer to any ma-

chineiy or patent.

The Court: That is tnie, there is no evidence.

But when the device that Talon brought out has

some of the various things in it that Silberman-

Lipson had, and Lipson himself testified to that

eiTect from his knowledge of the industry that they

boiTowed from, I think I can make that finding.

Mr. Lyon: I don't think it is an isstie, but if we
can [14] tiy that issue we can show each one of

those things is old art long prior to the time Lipson

engaged in the zipper industry.

Mr. Mockabee: I think Lipson testified to a

number of these different improvements, the reason

why he made them, the fact that he made them of

his own knowledge, and there is no refutation of it

by the plaintiff.
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The Court: I'm going to leave it as it is. I will

overrule the plaintiff's objections.

Mr. Lyon: How about the objection to the fail-

ure to find on the counter claim?

The Court: I haven't got to that yet.

On page 10, I think I would say "which is con-

sidered remote." I don't want to insult the Circuit.

They may not think it is remote. Strike out "which

is completely remote."

Mr. Mockabee: All right sir.

The Court: Now, there definitely has to be find-

ings of the coimter claim. It was tried on the

merits.

Mr. Lyon: On my objections before you, your

Honor.

The Court: Yes.

Mr. Lyon: I think it can be certainly foimd, in

accordance with my suggested finding 49, that none

of the acts of the plaintiff herein constituting a vio-

lation of the anti-trust laws of the United States

—

quoting from our proposed [15] objection: "Fail-

ure to find that none of the acts of t-he plaintiff

found herein to constitute a violation of the anti-

trust laws of the United States has caused injury

to the defendant in its business or property."

Mr. Mockabee: Your Honor, I don't believe that

that was the way you found it. In the judgment I

have just presented here, at page 3 : That the court

holds that the counterclaim of defendant be dis-

missed on the ground that the acts of plaintiff con-

stituting a violation of the antitrust lacks sufficient

cause or relationship to any damages which plain-
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tiff suffoivd as a result of said actions of ])laintiff."

I think Mr. Lyon's proposal is considcrahl}- binador

than the coiu-t fomid.

The Court: Well, that raises the question

whether public injury is enough, without private

injuiy, to use the antitrust laws as a defense. That

is the issue.

Mr. Lyon: I think your Honor knows that you

don't even see a cause of action, or a i)rivate cause

of action, for violation of the antitrust laws, miless

you allege, and of course you don't prove a cause of

action unless you ] trove it.

The Court: I think 49 is a correct statement.

In other words, there is no causal connection be-

tween 7 and AH and those various exhibits. The

only causal connection could have been a conference

in Los Angeles, and the introduction of the cheap

zipper when they couldn't secure an agi*eement on

[16] prices. I would be willina: to limit it that none

of the contracts of the plaintiff * * *

That is true, there could l)e soino injury flowing

from the Los Angeles situation, but that plaintiff's

proof failed as to damages.

Mr. Lyon: You mean defendant's.

The Couri: That defendant's proof failed as to

damages. But I wouldn't want to say there was not

any damage coming out of that.

Mr. Mockabee : The way I would set it up in the

judgment, it would say: The acts of the plaintiff

constituting violation of the antitrust laws which

would be the contracts of the price fixing meeting.
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or tlie filing of the suit against the defendant or all

of them.

Mr. Lyon: Well, suppose we take it the way I

have it: That none of the acts fomid herein consti-

tuting a violation of the antitrust laws of the

United States have been sho-wn to have caused

injuiy.

The Court: N^o. I'm going to give what you

have, with that exception on it. Is there any other

thing besides the Los Angeles meeting?

]\Ir. Mockabee: Well, our position was, under

Cox versus Dempsey, that the filing of the suit was

another step in the scheme—the contracts, the sales

meeting, the filing of the suit primarily. [17]

Mr, Lyon : Of course, our position in that regard

is that there is no proof that this filing of the suit

was so litigated in the first place; and in the second

place, Kobe versus Dempsey has been very strongly

criticized on that very point. Just last week Judge

Tolin refused to follow it in dismissing a counter

claim imder exactly the same circumstances in a

case I tried between the Stauffer and the Slen-

derella systems.

The Court: Well, word it this way: Take the

first two lines of this 49, that none of the acts of

the plaintiff found herein to constitute a violation

of the antitnist laws of the United States, except

the meeting in Los Angeles, the acts and conduct of

the meeting in Los Angeles— I'm only stating it

roughly—referred to in paragraph 3 of the findings,

and the filing and prosecution of this law suit, has
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caiistnl injury to the defendant in its business. L'ut

the exception in there.

Now, on your counter claim, are you content

merely with the one findinj;:? You don't pro])ose any

findinsis on that counter claim?

Mr. Lyon: Just that finding, that none of the

acts * * *j and then I want the conclusion of law

to the effect that they haven't proved damage.

The Court: Well, then, take 49 as we have it,

and then put another tindinc: of fact in—liow do

you want to word it? [18] —The fact that the

plaintiff's proof on the coimter claim failed to

prove any causal connection between the alleged

^fr. Lyon: Well, I have it worded in proposed

conclusion of law.

The Court: Well, let's get a finding. It would be

something like this: That plaintiff's proof on its

counterclaim fails in that there was proved no

causal connection between the alleged damage to the

defendant and the acts of the plaintiff.

Mr. Lyon : That's fine.

The Court: Have you got that?

Mr. Mockabee: Yes.

Mr. Lyon: I'm going to get a copy of the tran-

script.

The Court : Will you let him use it to work these

findings up?

Mr. Lyon: Sure.

Mr. Mockabee: Thank you.

The Court : I am making that exception on your

49. But even if it were tnie that there may have

been something about the suit and the Los Angeles
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meeting, still there was no causal connection proved

between the alleged damage to the defendant and

the acts of the plaintiff.

Mr. Lyon : That is a conclusion of law or a find-

ing of fact, and I think we ought to put it in both

places.

The Court: Well, I wanted it in ])oth places, too.

[19] Let's see what we have on the conclusion of

law. Before we go into that, however, do you have

any objection? Do you want any more specific find-

ings on these patents that have been made ?

Mr. Lyon: I have no suggestions to make.

The Court: I take it by that you're content Avith

them; not content with my decision, l)ut you're con-

tent with the findings ?

Mr. Lyon: No, I won't say that.

The Court: Then in what regard do you want

the findings changed?

Mr. Lyon: I don't want them changed. I want

them just the way they are, but I'm going to argue

to the Court of Appeals that they are wholly inade-

quate to support the decision.

The Court : In other words, what you Avant there,

according to your language, is to create error in

this Court so you can take advantage of it in the

Court of Appeals.

Mr. Lyon: It is my understanding of the recent

decisions of the Court of Appeals in patent cases

that you don't do the Court of Appeals any good

unless you tell them what the device is. Anyways

these findings wouldn't even tell the Court, of Ap-

peals what the machinery is supposed to be all
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aliout, aiul wliciTiii vou liiul in tlir prim- art (liis do-

nu'iit and tliat element and so on of the drvice. It is

my understanding that [20] a propei- finding- would

analyze the Poux patent and say what it does. You
say that it won't operate, but you don't sa}' why.

It is not my business to erect the findings for the

defendant, and I think I am entitled to iiormit the

findings to be entered without objection, even

though I feel that they won't hold up.

The Court: I want to find out whether yon are

just ohjccting to my decision or ol)jecting to the

form of these findings. If you are objecting to the

fonn of these findings, then let's find out what

those objections are.

Mr. Lyon: I don't object to any of these find-

ings, except the ones I have raised that objection to

as not being in accordance with your decision.

The Court: You don't object to any of these

findings—say that again.

Mr. Lyon: In other words, it is the province of

the attorney in preparing findings to ]iropare find-

ings in accordance with the court's decision. These

findings that Mr. ^lockabee has presented are in

accordance with your decision.

The Court.: Then you are objecting to my deci-

sion on the fact that Poux machine wouldn't work
and on the fact that there is no infringement of the

Silbei-man and the various other findings, and not

to the form of these findings. If you are objecting

to my decision on these ultimate objections, that is

one thing. If you are going to raise in the Circuit

[21] questions as to the sufficiency of the findings,
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then I tliinlv you should particularize them here.

I think you should have done it in writing at the

time the matter came to this court. I set aside a

morning to settle findings, and your objections, out-

side of objecting to my decision, are limited to one

or two rather specific matters. I'm not going to tell

you that you can't, but if you're going to object I

want you to object. I, personally, feel that the find-

ings would be better if they were more detailed.

But I want you to make your position clear at tliis

time.

Mr. Lyon: I certainly wouldn't propose, for in-

stance, that the court make a finding that the Poux

patent was invalid in that it disclosed a machine in

which the die and the punch were in the reverse

position in order to be operative—I wouldn't sug-

gest that, because I don't believe that is an adequate

ground for holding the patent invalid. But I think

you do, and if you're going to find it invalid on that

ground you ought to say so.

The Court: Well, I think you should then par-

ticularize your findings. We are going to have to go

back all over this thing and do some work on it, Mr.

Mockabee. You'll have to take these general state-

ments you have about the failure of the Poux to

work, tell why it won't work in your findings, take

your general findings that all the elements found in

Silberman were old in the art and list where they

are. You can [22] do that wnth all of these things.

I think that is the practice and I think, as Mr.

Lyon says, it at least gives the Circuit more help.

Of course, I'm not excusing Mr. Lyon from not

olijecting to the generality of your findings.
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]\Ir. ]Mockal)ee: Well, your Honor, I was trying

to follow it as closely as I could what you had in

your memorandum.

The Coui't: Well, a mcmorandimi is not ftnding-s.

If it had been sufficient for findings, I would have

said "Let this be the findings." You should follow

the ultimate findijigs of the coui't, but you should

di'aw your specific findings of fact in sufficient de-

tail to support those general statements that ai)pear

in the memorandum.

Now, this is quite a job.

Mr. Mockabee: I will be glad to do it, your

Honor.

The Court : But as I told you before, if this case

is properly handled you can win it on appeal.

Mr. Mockabee: I will be glad to amplify it.

The Court: The first step is to get proper find-

ings and conclusions and judgment. If it is prop-

erly briefed, this case can be won. But if it is not,

the Lyon office will nm over this like a steamroller.

I have nothing against the Lyon office.

As a matter of fact, you won a pretty good case

in my court on the airplane. You didn't have much

trouble with that. [23] But I don't always see with

you eye to eye. In fact, they didn't even appeal, did

they?

Mr. Ijyon: No.

The Court:.: I heard later that the poor guy had

a heart attack.

Mr. Lyon: It was not a heart attack. It was a

mental

The Court : BreakdowTi ?
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Mr. Lyon: a nervous disorder.

The Court: Nothing to reflect on the Lyon fiiiii.

They do an excellent job. But the point is this.

I have slept with this case and I did a lot of work

on it and I think it can be won if it is properly

handled. If you miss any bets you're going to be in

trou])le.

So let's get some more done on particularizing

those findings. I can tell you generally what they

are.

I don't know that 4 has to be particularized.

No. 6 ought to be.

And possibly 7.

8 ought to be a little more particular.

And certainly 9 should be.

10, invalid by prior disclosure—that should be

particularized.

II should be—Silberman contained all elements.

On 12, you have it that you have to prevent the

zippers bunching up, but there probably should be

descriptive matter [24] on the other ones. In other

words, this V-shaped ram, as I remember, there

was evidence that that V-shaped ram would not

operate at high speeds.

Mr. Mockabee: Yes sir.

The Court: I don't remember now the function

of the spring bars on top, but the V-shaped ram D
was a very important point in the case, because the

Silberman patent had a V-shaped ram, didn't it?

Mr. Mockabee: The spring bars were put in

place on a V-shaped ram in exhibit 5.

The Court: 12—13—certainly 14.
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Now, you havo to do that.

Mr. Mockabco: Yes, your Honor.

The Coui-t: I didn't look through the rest of

this, l)ut most of it is right in there.

All right, conclusions of law. Again, you will have

to put in the claims and your conclusions don't

have to be as specific as the findings.

If you have your findings on this prior art, and

your findings did not teach a new method, then your

conclusion on mnnher 1 is correct. Do you make the

finding tliat Silbemian 793 never operated? If you

didn't, there should be one.

^Fr. ^[ockabee: I will check that.

The CouT-t: Because you have it in your conclu-

sions. It is all right to have it in both places. [25]

Mr. Lyon: "\Miat is the evidence that shows

that

The Court: Lipson. "Well, I think there was

various CAadence that showed that '793, as STich,

was never operated. There was one witness that, I

think, so testified, but I didn't credit him.

Mr. Mockabee: I don't think he went into any

detail as to what machine it was that operated,

whether it was a machine like Exhil)it 5 or a ma-

chine that was patented.

The Court: Well, in making that finding, you

probably should state that the court does not credit

the testimony of witnesses that '793 operated. I

don't think it ever did. Somebody testified that it

did. I don't remember who it was now.

"Sir. Lyon : There was a bunch of machines down
in Mexico that were built by Silberman.
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Mr. Moekabee: The plaintiff said that Exhibit

5 was a Sillierman machine, and the testimony with

regard to some of these other machines doesn't say

what machine it was, whether it was that Exhibit

5 type or a '793.

The Court: Well, on conclusion No. 4: Plain-

tiff purchased '793 subject to existing license from

Silberman—that probably is all right as far as it

goes, but you ought to have another conclusion of

estoppel based both upon SillDerman's contract with

them and McKee's contract, and that the expendi-

ture money and expanded facilities—^you have [26]

findings on that, or will have—and that l)y reason

of that there is an estoppel.

Mr. Lyon: He has that in No. 6.

The Court: Is that in 6'? Well, then the first

line of 6 should be a separate conclusion and the

second part of 6: Plaintiff's officer's (McKee's)

report that there was no infringement created

estoppel—that's not correct. The mere report that

there was no infringement doesn't create an estop-

pel. It is reliance upon his statement. That one

on estoppel should be broadened to include the

reliance upon Silberman's statement, the reliance

on McKee's statement; and in each case the ex-

penditure of money, the expanding of facilities

and change of jiosition is what creates the estoppel.

On 7, the license agreements, instead of "agree-

ment," you refer to, either add to 7 or add another

conclusion of law, that the plaintiff is, by reason

thereof, not entitled to maintain this action for

patent infringement.
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III the case of your defense of misuse of pat-

ents, unclean hands and all prevents plaintiff from

recovering on a patent, even if tlie patent is good

and valid and infringed—as a matter of fact, that

should be an alternate "finding to the eifect that

even if the claims were good, were valid and were

infringed, alternately, that the plaintiffs camiot

recover because and so forth.

I don't think No. 8 should be limited to that

instanci.' [27] in Los Angeles alone; plaintiff's at-

tempts and so forth in connection wilh its con-

tracts, conduct and so forth, as fomid herein.

"Well, you have a lot of that in here.

Mr. Mockabee: Yes, further on.

The Court: But 8 shouldn't be there standing

alone. I don't know if that's time.

Mr. Mockabee: I have that set forth as a sepa-

rate conclusion, based upon that one meeting and

what they tried to do.

The Court: "Well, I want it all tied in together.

]\Ir. iSIockabee : I have a note here for that.

The Court : Now 14 is all right, but you have to

go ])ack and check to see whether you have findings

of interstate commerce. I suppose there are. You
have those findings of 70% and 30%.

Mr. Mockabee: I wall make a note to check

that.

The Court: You have to have your finding to

support that conclusion.

Now, what other conclusions did you want, Mr.

Lyon ?

Mr. Lyon: I propose a conclusion that
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The Court: What you have got as to 16 here?

Mr. Lyou: That is right.

The Court: All right, put 16 in as a conclusion.

Mr. Lyon: Make a note of that, Mr. Mockabee.

Mr. Mockabee: Yes. [28]

The Court: Now, let's look at the judgment.

Mr. Lyon: Why wouldn't a proper judgment be

simply that in view of the foregoing findings of

fact and conclusions of law, it is hereby ordered

that the complaint herein be dismissed and that the

plaintiff take nothing thereby and that the counter-

claim herein be dismissed and that the counter-

claimant or defendant take nothing thereby. Why
recite all these conclusions of law as set forth in

the judgment?

The Court: I think if I were drawing the judg-

ment, I would take your 2 and 3—use Findings of

Fact, Conclusions of Law, and then Judgment

—

based upon the findings of fact and conclusions of

law, it is hereby adjudged that Claims 1 to 4 and

16 to 17 of the letters patent and so forth are

invalid and void and not infringed by the defend-

ant, and that the plaintiff take nothing and the

complaint be dismissed.

Add another paragraph : It is adjudged that the

defendant take nothing on its counterclaim, and

that the complaint be dismissed.

That's your judgment.

And also another paragraph that defendant have

and recover from the plaintiff the sum of twenty

thousand dollars in attorney fees and its costs and

blank them out and that is your judgment.
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is there any objoction to that? That's all it

takes.

Mr. Mockabee: No. [29]

The Court: Tlie net result of all this, Mr.

Clerk, is this: The court directs that the findings

of fact, conclusions of law and judgment be re-

drawn. [30]

[Endorsed] : Filed Sept. 6, 1957.

PLAINTIFF'S EXinBIT No. 6

[Title of District Coui-t and Cause.]

DEPOSITION OF PHILIP LTPSON

Deposition of Philip Lipson, taken on behalf of

plaintiff at the Offices of Lyon & Lyon, 811 West

7th Street, Los Angeles, California, commencing at

10:00 o'clock a.m., March 18, 19.52, before W. E.

JklcClure, a Notary Public within and for the

Coimty of Los Angeles and State of California,

pursuant to the annexed notice and oral stipulation.

Appearances of Counsel : Evans & McCoy, Ralph

E. Meech and Lyon & Lyon, Esqs., by Charles G.

Lyon, Esq., and William A. Doble, Esq., for plain-

tiff. Solomon, Kleinman and Fulwider, ]\Iattingly

& Babcock, Esqs., by Robert W. Fulwider, Esq.,

for defendant. [1*]

Mr. Lyon: This deposition is taken according

to a notice, the original of which I hand to the re-

* Page numbers appearing at top of page of Original Dep-

osition.
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Plaintiff's Exhibit No. 6—(Continued)

(l)eposition of Philip Lipson.)

porter, and it is noted that it was originally sched-

uled for the 7th day of March, 1952. May it be

stipulated it has been regularly continued by oral

stipulation to today?

Mr. Fulwider: Yes.

PHILIP LIPSON
having been first duly sworn, deposed and testified

as follows:

Direct Examination

Q. (By Mr. Lyon) : Mr. Lipson, will you please

state your full name? A. Philip Lipson.

Q. Do you luiderstand the nature of the pro-

ceedings that are going forward here this morning?

A. Not quite.

Q. Pardon?

A. I am not quite sure about it.

Q. You have never given a deposition before?

A. No.

Q. Well, I will inform you, and your attorney

can correct me if I am in any wise in error, that

you are called [2] here to testify under oath in an-

swer to questions as I propound them. Your an-

swers will be taken down by the court reporter,

and you will be given a chance to read them over

and make any corrections that you deem required.

You will then sign the deposition, and it will be

filed as part of the permanent records of this

Court, I mean of the Court at this trial. You are

called as an adverse witness, that is, as the Presi-
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PlaintilTs Exliihit No. 6—(Contmued)
(Deposition of Pliilip Lipson.)

dent of tho defendant corporation. I am calling

you not as my witness, but as if yon \v(M(> in oourt

on cross-examination. You, of course, will answer

the questions fully and truthfully, and you have

an op])ortunity to have your own attorney instruct

yon not to answer any question that he deems is

inij)roper.

Where do you reside, Mr. Lipson?

A. 3206 Rowena, Apartment 4.

Q. What is your present occupation?

A. Manufacturer.

Q. Are you the President of the Union Slide

Fastener Company? A. Correct.

Q. T\liere is that business located?

A. At 1829 Blake Avenue.

Q. How long has that business been located at

Blake Avenue? A. Since July, 1950.

Q. Was it previously located on Chandler Boul-

evard? [3] A. Yes.

Q. What was that address?

A. I believe it is 10731.

Q. When was the Union Slide Fastener Cor-

poration organized, do you know?

A. I was not a member of the corporation when
it was incorporated. I believe it was in March,

1947, some time in March.

Q. Do you know who organized that corpora-

tion ? A. Yes.

Q. Was it Sigmund Loew?

A. Sigmund Loew, I believe so, because I wasn't
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Plaintife's Exhibit No. 6—(Continued)

(Deposition of Philip Lipson.)

President at the time. I think he was one of the

charter members.

Q. How long have you been associated with the

Union Slide Fastener Company?

A. Since June, 1947.

Q. Who was associated with the company at the

time you joined it?

A. Sigmund Loew, his wife Regina Loew and

Louis La Med. Do you mean the officers, who
were the officers'?

Q. That is correct? A. Yes, Louis La Med.

Q. How do you spell that last name?

A. L-a-M-e-d.

Q. Was Morris Waldman associated with the

company at [4] that time?

A. Not to my knowledge.

Q. Was he working there?

A. I have seen him there once when I was at

the factory prior to my entry. When I got in there

he wasn't there.

Q. Isn't it a fact, Mr. Lipson, that at the time

you joined the Union Slide Fastener Mr. Waldman
was working for the company? A. No.

Q. Isn't it a fact that shortly after you be-

came associated with the Union Slide Fastener

Company at your request Mr. Loew terminated Mr.

Waldman 's employment by the Union Slide Fast-

ener? A. No.

Q. What was your previous occupation before
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(Deposition of Philip Lipson.)

becoming a member of the Union Slide Fastener

Corporation? A. I was semi-retired.

Q. Had you engaged in the mniniracture of

slide fasteners prior to becoming associated ^^^th

the T'nion Slide Fastener Company? A. No.

Q. ^\'ill you give me the names of the i)resent

officers of the Union Slide Fastener Corporation.

A. Well, myself, I am President, Philip Lipson,

President, Herbert J. Lipson, Vice-President. [.')]

Q. What, if anv, relation to you is he?

A. My son, and Edith Lipson, Secretary-Treas-

urer. Edith Lipson is my wife.

Q. Are those all of the officers you have just

named? A. Yes, sir, right.

Q. Are they also the sole shareholders of the

corpoT-ation? A. Yes.

Q. Mr. Waldman does not hold an office in the

corporation ? A. No.

Q. He holds no shares of stock in the corpora-

tion ? A. No.

Q. "What is his function at the corporation at

pi-esent ?

A. He is a foreman of the production, for the

zipper production.

Q. Do you have any other employees that have

a supervisory capacity? A. Yes.

Q. Who are they?

A. In my machine shop T have a man, Fred

Taberlet.

Q. Does your company, that is. Union Slide
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Fastener Corai:)any, employ machines for manufac-

turing slide fastener stringers, namely, chain ma-

chines, as they are known in the trade?

A. You mean—^what do you mean by "employ?"

Q. XTse. A. Whether we use? Yes.

Q. At the present time are your machines of

that type single or double-head machines?

K. Double-head machines.

Q. At any time during the time you were asso-

ciated with the company did they have the single-

head machines?

A. They had, and they still have them, but they

were not in use.

Q. Now, referring to the double-head machines,

who designed those machines?

A. I don't know.

Q. Wlio built the machines?

A. I also don't know.

Q, Were they built while you were there?

A. No.

Q. Now, may the

A. I w^ant to ask you a question. Wlien you

say "they were built," the original machine was

already built when I joined the company.

Q. But subsequently other machines were built?

A. Correct.

Q. And you built them; isn't that rgilit?

A. That's right.

Q. We have supx)lied to you prior to the taking

of this deposition a blueprint. I will show you a



Union Slide Fastener, Inc., a corporation 1341

Plaintiff's Exhibit No. G—(Contimiod)

(Deposition of Philip Lipson.)

blue line [7] print, and ask you if you recognize

this as a eoi)y of the drawinu; wliidi was ^-ivcti to

yon to study approximately a week or ten days

ago?

A. No, I didn't receive one a ^Yeek or ten days

ago.

Mr. Fnhvider: It was aulliori/^cd then. We got

a jirint T think about Thursday, and T finally gave

it 1(1 liini yesterday.

Q. (By Mr. Lyon) : I will ask you then if you

recognize it as a print, a copy of which was given

to you yesterday or some time previous to today?

A. I recognize it as a print, but whether it is

an exact copy or another one, I don't know. It

looks similar, but whether it is the same, I don't

know, similar to the one that I was studying. I

only looked at it yesterday.

Q. You have had a chance to study a print that

generally resembles this print; is that correct?

Mr. Fulwider: I will say, Mr. Lyon, if you will

state for the record that it is a duplicate we will

so stipulate.

Mr. Lyon: It is a blue line print of the same

drawing.

The Witness: Whether the details are the same

I can't tell at a glance. I mean it looks like the

one that I studied.

Q. (By Mr. Lyon) : Now, Mr. Lipson, some
time in Septcumber of 1951, I believe it was, do you
recall a visit that was made at the plant of the
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Union Slide Fastener in Los Angeles, [8] at which

time there was present Mr. Ward Robinson, Mr.

Ralph Meech, both of the Talon Company, myself,

Mr. William Dol)le, who is present here in the

room, and Mr. Jim Oswald, together with a pho-

tographer ?

A. Yes, it was some time in September.

Q. That is right. At that time you showed to

us, did you not, a number of blueprints which you

had in your possession. A. Yes,

Q. Later you supplied copies of those blueprints

to me, did you not? A. I did.

Q. At that time did you tell me that those were

the blueprints which represented the parts and

the assembly of the double-headed zipper machines

which you were using at the Union Slide Fastener?

A. No, only some of them. I said some of them

were obsolete, and I didn't have newer drawings.

Mr. Lyon: I will show you a roll of blueprints,

and I will ask the Notary if he will mark this one

as Plaintiff's Exhibit 1.

(Bluei^rint referred to was marked by the

Notary Public as Plaintiff's Exhibit 1, and is

hereto attached.)

Q. (By Mr. Lyon) : I ask you if you recog-

nize this as one of the blueprints originating with

your company which you [9] gave to me as a re-

sult of that inspection of your plant?

A. I believe so.

Q. Will you tell me what is shown on that blue-
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print, and wliethev or not it shows the pai*ts of

the zipper-making macliines as in use at the Union

Slide Fastener? A. Not all of them.

Q. It shows some of them, liowcvcr; is that

correct ?

A. It shows some, because changes were made

after that. This is a l)lu(>print that was made by

one of our em]iIoyees, and he was not a professional

draftsman. He did the best he could—there are

a lot of errors in this blueprint. When I gave

it to you I stated so.

Q. Well, I note a date on it 12/28/48.

A. Yes.

Q. As of that date, which I take it to be the

28tli day of December, 1948, did the machines at

Union Slide Fastener generally correspond with

the parts shown on this drawing, Exhibit 1?

A. I wouldn't know offhand imless I studied it,

because this ])lueprint was not made imder my su-

per\-ision. It was done by an inexj)erienced drafts-

man.

Q. I show you another i)rint entitled "Main

Housing Assembly," and it bears the date "6/20/

50, drawn by J. H. P., checked by P. Lipson."

That would be you? A. Yes.

Q. T ask you if you can identify that print as

one [10] of the prints you gave to me.

A. Yes.

Q. Does that print accurately show the main
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housing assembly of the zipper machines as em-

ployed by Union Slide Fastener?

Mr. Fulwider: Has it been marked Exhibit 2?

Mr. Lyon: I will have it marked. We will

offer that print, and the first one will be offered

in evidence as Plaintiff's Exhibit 1 to these deposi-

tions, and the second one as Plaintiff's Exhibit 2.

(Blueprint last referred to was marked by

the Notary Public as Plaintiff's Exhibit 2,

and is hereto attached.)

Q. (By Mr. Lyon) : I will show you another

blueprint entitled "Left End Assembly," dated

"6/22/50, drawn l^y J. H. P., checked by P. Lip-

son," which I presume is yourself; is that correct*?

A. Yes, sir.

Q. I ask you if you recognize that as one of the

prints you gave me, and does that correctly illus-

trate the left end assembly of the slide fastener

machines as employed at that date by the Union

Slide Fastener?

A. Yes, there is a resemblance.

Q. By "that date" I mean Jime 22nd, 1950.

A. Yes.

Mr. Lyon: That print, as identified by the wit-

ness, [11] will be offered as Plaintiff's Exhibit 3

to these depositions.

(Print referred to was marked by the Notary

Public as Plaintiff's Exhibit 3, and is hereto

attached.)

Q. (By Mr. Lyon) : I show you another print
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entitled "Union Slide Fastener, Inc., No. 11-3

Shearing- Punch," and ask you if you emi identify

that as one of the drawings which you have sup-

plied to nie, and as illustrative of the shearing

l)uut'h as employed by the machines for making

zippers at Union Slide Fastener? A. Yes.

Q. That drawing was made by you ; is that cor-

rect? A. That's right.

Q. On May 22nd, 1950? A. Yes.

Q. And illustrating the shearing punch in use as

of that time? A. That's right.

Mr. I^yon: That drawing will be offered as

Plaintiff's Exhibit 4.

(Drawing referred to was marked by the

Notary Public as Plaintiff" 's Exhibit 4, and is

hereto attached.)

Q. (By Mr. Lyon) : I show you another draw-

ing entitled "Union Slide Fastener, Inc., No. 18-3,

Right and Left Notching [12] Dies," and ask you

if that is not a drawing made by you, it has your

name on it, dated May 23rd, 1950, and if it is not

a drawing illustrating the right and left notching

dies as employed by the Union Slide Fastener as

of that date? A. Yes,

'Mr. Lyon: That will be offered as Plaintiff's

Exhibit 5.

(Drawing referred to was marked by the

Notary Public as Plaintiff's Exhiliit 5, and is

hereto attached.)

Q. (By Mr. Lyon) : I show you another draw-
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ing entitled "Union Slide Fastener, Inc., 17-3,

Shearing Die." I do not see a date on it. I ask

you if that is another drawing made by you, bear-

ing your name, and illustrating the shearing die

of the slide fastener manufacturing machines em-

ployed by Union Slide Fastener? A. Yes.

Mr. Lyon: That will be offered as Plaintiff's

Exhibit 6.

(Drawing referred to was marked by the

Notary Public as Plaintiff's Exhibit 6, and

is hereto attached.)

Q. (By Mr. Lyon) : I show you another draw-

ing entitled "Union Slide Fastener, No. 281, Main

Eccenter Shaft,'' and ask if that is not a drawing

supplied to me by you, which was made by you,

bearing your name, and correctly illustrating [13]

the main eccenter shaft of the slide fastener

stringer machines employed by Union Slide Fast-

ener?

A. I know this drawing was made by me, but

whether or not I had supplied it to you, I have to

look at my records. I don't recall that.

A. Well, I ask if it correctly illustrates the

machines ?

A. I think, to the best of my knowledge, yes.

Mr. Lyon: I will state, for the record, that all

of these blueprints which I am now identifying are

your prints.

The Witness: I know. I will identify them all,

but a number of them I don't recall whether I gave
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them to you or not. I \vill have to look at luy rec-

ords.

Mr. Lj'on: The dvawiua; just identified will be

offered as Plaintift"'s Exhibit 7.

(Drawing referred to was marked by the

Notary Public as Plaintiff's Exhibit 7, and is

hereto attached.)

Q. (By Mr. Lyon) : I show you another draw-

ing entitled "Ram Block, U. S. 41," and ask if that

is not a drawing made by you, bearing yoiir name,

and showing the I'am block as employed on or

about June ir)th, 1950, by the Union Slide Fastener

in the machines employed for manufacturing zip-

pers ?

A. This drawing was not made by me.

Q. It was checked by you? A. Eight. [14]

Q. Who is J. H. P.?

A. A former employee of mine.

Q. Now, this drawing which you have just iden-

tified, is that illustrative of the ram block in the

sti'inger manufacturing machines employed by

Union Slide Fastener on or about June 15th of

1950? A. Yes. I guess so.

Mr. Lyon: That drawing will be offered as

Plaintiff's Exhibit 8.

(Drawing referred to was marked by the

Notary Public as Plaintiff's Exhibit 8, and is

hereto attached.)

Q. (By ]\rr. Lyon) : I show you another draw-

ing entitled ''Punch Holder" bearing the date of
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5/7/50, and having the notation "Checked by P.

Lipson," and ask if that drawing is a drawing cor-

rectly illustrating the pxmch holder employed in

the stringer manufacturing machines on or about

May 7th, 1950, by Union Slide Fastener?

A. There is no date on this, so I couldn't tell

exactly when it was made. 5/7/50"?

Q. Can you answer the question as to whether

or not that illustrates the jiunch holder as em-

ployed l)y Union Slide Fastener on or about that

date? A. Yes.

Mr. Lyon: That drawing just identified by the

witness is offered as Plaintiff's Exhibit 9. [15]

(Drawing referred to was marked by the

Notary Public as Plaintiff's Exhibit 9, and

is hereto attached.)

Q. (By Mr. Lyon) : I show you another draw-

ing entitled "Stripper," dated Sejjtember 5, 1947,

and ask you if you can identify that?

A. As what?

Q. Pardon? A. As what?

Q. Well, do you recognize it, do joii know what

it is?

A. It looks like the stripper. Whether it is

the real thing I don't know, because that wasn't—
that drawing wasn't made by me. It wasn't checked

by me.

Q. That is one of the drawings, however, that

was supplied by you to me, is it not?

A. Well, at the time I stated to you that some
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of those drawings were not new ones. They were

drawings that were laying around, and whether

tJiey are correct or not I cannot say, because they

were not made by me, neither were tliey checked

by me.

Q. So far as you can tell by ins]iection, liow-

ever, it is generally illustrative of the stripi)er em-

ployed by the machines at Union Slide Fastener?

.v. No, there are some things that are not ex-

actly like the ones that we are using.

Q. For instance? [16]

A. The angle and the radiuses do not cor-

respond.

Q. "Well, leaving aside for the moment the ques-

tions of angles and dimensions, cotdd you say

fairly that the drawing is generally illustrative of

the machine currently in use at Union Slide Fast-

ener? A. "What machine?

Q. Of this part of the machine.

A. It resembles it slightly.

Mr. liyon: The drawing just identified by the

witness is offered as Plaintiff's Exhibit 10.

(Drawing referred to was marked by the

Notary Public as Plaintiff's Exhibit 10, and

is hereto attached.)

Q. (By Mr. Lyon) : I show you a drawing

entitled "Plate for Housing," dated September

5th, 1947, and ask you if that is another one of

the drawings you supplied to me and, leaving aside

the question of angles and dimensions, if it is not
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generally illustrative of the i)lii^^<? for the housing

of the strijiper manufacturing machines employed

by Union Slide Fastener?

A. Let me get that question again.

Mr. Fulwider: He had quite a lot in it.

(The question was read by the reporter.)

The Witness: It resembles a part that we were

using at one time. I do not recall whether it was

that time or not. [17]

Mr. Lyon: That drawing is offered as Plain-

tife"s Exhibit 11.

(Drawing referred to was marked by the

Notary Public as Plaintiff's Exhibit 11, and

is hereto attached.)

Q. (By Mr. Lyon) : I hand you one more blue-

print, Mr. Lipson, entitled "Male." It does not

seem to have a date on it; I ask you if you do not

recognize that as generally similar to the punch

used in forming the upset portion of the elements

in the machines employed at Union Slide Fast-

ener?

A. I don't understand the question, what do you

mean by "upset."

Q. Well, the hook, what do you call the por-

tion of a zi]:)per element which is pushed up from

the rest of the material in forming the element?

A. What we call it?

Q. Yes, what do you call it?

A. We call it the tit.
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Q. Just substitute "tit" for "upset portion" in

my question. I will reframe the question.

I ask you if you do not reoosnize that as a

drawing representati^(• of the ])uneh ^Yhich fonned

the tit of the zipper elements as emi)loyed by

Union Slide Fastener?

A. It looks similar, but this drawing, when I

handed it to you I told you it was an obsolete draw-

ing. It wasn't [18] made by me, and it is the best

one I had and I gave it to you.

Mr. Lyon: That drawing is offered as Plain-

tiff's Exhibit 12.

(Drawing referred to was marked by the

Notary Public as Plaintiff's Exhibit 12, and is

hereto attached.)

Q. (By Mr. Lyon) : At the time we visited your

plant, you will recall that was September 7th, 1951,

and you will recall wo had a ])hotographer present.

A. I guess so, he had i)hotographer's apparatus,

but whether he was one I don't know. I don't

know the man.

Q. I am going to hand you 12 ])hotographs,

showing a zipper manufacturing machine, and ask

you if you do not recognize those as photographs

that were taken of your machine on September

12th, 1951, and if you do not further recognize this

series of photographs as being copies of those which

I gave you some time in the fall of 1951.

A. I couldn't be sure about that, because I have
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those photographs. I have never examined them.

They are just laying around. I just got a few.

Q. I see.

A. Whether this is our machine or not I couldn't

tell.

Q. Will you examine the photographs and tell

me if you do not recognize your machine in those

photographs ?

A. There is a rcsemlilance, l)ut whether it is

ours or [19] not I couldn't tell. I mean I can't

tell whether that is an accurate photograph or not.

Q. It is going to take a long time, because I

am going to ask you to show me in the photograph

I am handing you now A. Yes.

Q. Can you see any element in that j)icture

which you can recognize as not belonging to one

of your machines?

A. Well, how can I tell that, as not belonging?

Will you repeat the question again? I don't quite

get it.

Mr. Fulwider: Mr. Lyon, as far as I am con-

cerned, if you make a statement for the record that

these are prints made by the photographer

Mr. Lyon: That is correct.

Mr. Ful'ttdder: of Mr. Lipson 's machine,

that we will he willing to stipulate that.

Mr. Lyon: I will stipulate to that, and I will
j

make the statement that Meriman Photo Art were;

hired by me to go out and take these pictures, andl
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they made them, and copies of tluiu were given to

Mr. Lipson.

Mr. Fuhvider: And these are another set of

the i)rints, the same as yon gave Mr. Lipson?

Mr. Lyon: That is correct.

Mr. Fulwider: That is satisfactory. That mil

save a lot of time. Have yon got yonr set?

The Witness: I don't know whether they are

all the [20] photographs. I got some of them.

Mv. Lyon : He got a full set of everything.

The Witness: A full set of them?

Mr. Lyon: Yes.

The Witness: How many are there supposed to

be?

Mr. Lyon: There are supposed to be 12, but

we will sure find out, because they are going into

evidence.

Mr. Fulwider: You might let us have an extra

set of them, if you can.

Mr. Lyon: We had an extra set, and Mr. Doble

left them in Cleveland about a month ago.

The photographs concerning which we have just

stipulated, the set of photographs which are num-

bered consecutively 5674-A through L are offered

as Plaintiff's Exhibits 13-A through L respectively.

(Photographs referred to were marked by

the Notary Public as Plaintiff's Exhibits 13-A

through Tj respectively, and are hereto at-

tached.)

Mr. Lyon : For your information, I turned these
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drawings and these photographs over to Jim Os-

wald, who accompanied lis to the plant and took

dimensions from the machines themselves, and Jim
Oswald then proceeded to make this drawing as

illustrative of the machines, and I am wondering

if we can have a stipulation subject to correction,

if on further study by Mr. Lipson he should find

any discrepancy, that [21] this drawing accurately

and truly depicts the slide fastener machines in

use hy Union Slide Fastener.

Mr. Fulwider: Let me ask Mr. Lipson a ques-

tion first off the record.

(A discussion was had off the record.)

Mr. Fulwider: We will stipulate as Mr. Lyon

suggested, with the further agreement that the par-

ties will collaborate to try and make Exhibit 14

—

I guess it will be 14

Mr. Lyon: It will be 14.

Mr. Fulwider: Exhibit 14 a correct por-

trayal.

Mr. Lyon : With that stipulation I will offer the

print entitled "Zipper Machine—Union Slide Fast-

ener" as Plaintiff's Exhibit 14 to this deposition.

(Print referred to was marked by the Notaiy

Public as Plaintiff's Exhibit 14, and is hereto

attached.)

Q. (By Mr. Lyon): Now, Mr. Lipson, those'

machines that you have out at Union Slide Fast-

ener for manufacturing slide fastener stringers,.
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thry take a strip of iiiiirorin metal ami rmiii the

slide fastener elements from it, don't they^

A. Yes.

Q. And thev take a tape, fal)ric tape, and they

[\ttaeh the elements to the fabric ta])e; is that

correct ? A. Correct.

Q. Now, you used doid)lc-headed machines, that

is, machines that make two individual stringers at

the sanu' [22] time; is that correct?

A. They can. I do not always use them in that

tvay.

Q. Generally you do, correct?

A. Sometimes we make double and sometimes

we make single stringers.

Q. Now, in forming these elements, attaching

them to the tape, you feed a strip of metal inter-

mittently through the machine, don't you?

A. Yes, I guess so.

Q. xVt the very end of that strip of metal, if

yon stop the machine there would l)e a pair of

jaws formed at the end of the metal, which pair

yf jaws were formed by the preceding cutting

away of an element; is that correct?

A. "Well, please clarify that. Will you repeat

that, please?

(The question was read by the reporter.)

The Witness: There is one question there. I

ion't quite understand what you mean by "stop-

ping a machine." It depends at what point.
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Q. (By Mr. Lyon) : Well, if at any time you

stop the machine in order to look at it

A. Yes.

Q. there would be a strip of metal in the

machine and it would have a pair of legs cut out

on the end of the material, would it not?

Mr. Fulwider: A leading edge, you might say.

Q. (By Mr. Lyon) : On the leading edge.

A. Yes, yes.

Q. Now, those jaws would have been formed by

removing the intervening material between them

as you cut off the element that has just been

formed; is that correct? A. No.

Q. How is it incorrect? In what manner is it

incorrect ?

A. We will not remove any intei'\'ening material.

Q. Wlien you sever an element

A. Yes.

Q. from the end of the strip and attach

that element to the tape A. Yes.

Q. you leave the end of the strip with jaws

formed thereon, don't you? A. Yes.

Q. Those jaws are formed l)y the removal of

the material that goes to make up the element that

has just been attached to the ta])e; is that cor-

rect?

A. By removing some of it, removing the previ-

ous element.

Q. That is right, and part of that previous ele-
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ment was material that was intciTeninc l)t'tween

those jaws; right?

A. A part of the jaws—the element was a part

of the jaws. There is no intervening material ex-

cept the [24] element.

Q. In the manufacture of these stringers, when

you have a strip vrith the jaws formed on the end

of the strip, that strip is tlicn advanced to place

the jaws astraddle the tape; is that correct?

A. I didn't follow you through. Will you read

that? It is quite involved, and I want to make

clear what the question is.

Mr. Lyon : Will you read it.

(The question was read by the reporter.)

The Witness : Yes.

Q. (By Mr. Lyon) : Then the jaws are clamped

to the tape, are they not? A. Yes.

Q. Then you sever that particular element from

the strip; is that correct?

A. I do not quite understand the question. You

follow it after we close the jaws—there is some

point in there—you asked me the question after

we close the jaws. We don't seA'er it after we

close the jaws.

Q. When do you sever it?

A. Simultaneously.

Q. Simultaneously with the closing of the jaws

on the tape; is that correct? A. Correct.

Q. So then in your machine there is at least

partial [25] contact of the strip by the severing
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die at the same time tliat tlie closing jaws close

the legs to the tape; is that correct '?

A. Partial contact, you say, on what?

Mr. Lyon: I will strike the question,

Q. During the closing of the jaws to the tape

and the severing of the element from the strij)

A. Yes.

Q. there is at least one i)eriod of time when

the severing punch and the closing jaws are both

simultaneously working on the element; is that

correct"? A. Yes, I guess so.

Q. Now, that strip moves in a straight line

across the machine, does it not?

A. Across which way?

Q. As it approaches the punch the metallic

strip moves in a straight line across the machine,

does it not?

Mr. Fulwider: You mean horizontally?

Q. (By Mr. Lyon) : Yes.

A. Well, then it all depends—it moves hori-

zontally.

Q. It follows a fixed path as it approaches the

punch, does it not? A. Yes, we hope so.

Q. At the same time the fabric strip is follow-

ing a fixed path at right angles to the path of the

strip; is it not? [26]

A. At right angles which way?

Q. Well, the strip is moving horizontally and

the tape is moving vertically; isn't that correct?

A. Correct.
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Q. They intersect, the path of the two of them

intersects, does it not? A. Yes.

Q. And they both move intermittently?

A. Yes.

Q. The purpose of having the tape intersect the

strip is to so position the tape so that as the strip

moves intermittently forward it places the jaws of

the element astraddle the tape; is that correct?

A. Please clarify that. Will you clarify that

question, please?

Mr. Lyon: Well, read it.

(The question was read by the reporter.)

The Witness: Correct.

Q. (By Mr. Lyon) : Neither the tape nor the

strip ever backs up in your machine, do they?

A. Will you repeat that, please?

Mr. Lyon: I will rephrase the question. Maybe

you will imderstand it.

The Witness: Yes.

Q. (By Mr. Lyon) : In each case the movement

is intermittent, but it is forward, it never has a

reverse movement [27] so that either the tape or

the strip moves back to where it was before it is

stepped forward?

A. In the normal operation of the machine?

Q. That is correct. A. No.

Q. Now, do you imderstand what I mean when

I say that in your machine there is an attaching

station where the elements are attached to the tape ?

A. Well, I don't know whether you would

phrase it station or step or any other thing. There
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are various names for it. Will you clarify it,

please ?

Q. Let us take the portion of your machine

where the legs are clamped to the tape. You know
where that isl A. Yes.

Q. Let us call that the attaching station. Do
your machines have within a space of less than an

inch from the attaching station means for perform-

ing all of the operations on that strip that are

necessary to form a slide fastener element 1

A. I couldn't tell that without looking at the

drawings, without knowing that, whether it is less

than an inch or more than an inch. I couldn't

say that offhand.

Q. You do have in your machine closing jaws

that close the legs of the element to the tape; that

is correct? A. Yes.

Q. And just as close as you can get to those

closing [28] jaws you have a pmich that severs the

element from the strip, do you not? A. Yes.

Q. Right adjacent to that you have a pimch

that makes the notches in the sides of the strip to

make a square element; is that correct?

A. What do you mean by "adjacent?"

Q. Right next to it.

A. There is a punch?

Q. Yes. A. Yes, there is.

Q. Right next to that pimcli you have a die

that cooperates with the punch on the base of the

machine for forming the tits, do you not?
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A. That question is not clear, when you say

"right next to it."

Q. Touching it. A. When?

Q. Wlien the machines is in use.

A. I do not understand your question. Will

3'ou repeat that, please?

Mr. Lj-on: I will strike the question.

Q. You have a ]>uiieh holder, don't you, or a

tool holder in the ram? A. Yes.

Q. In that tool holder you have first a severing

[29] punch working from what I have called the

attaching station towards the other end of the

machine. You have first a severing punch, you

then have a pimch that puts the two notches on

each side of the strip, and you then have a die for

forming the tit, and all of those are touching each

other in one imitaiy assem]>ly at that station, are

they not?

A. No.

Q. I call your attention to the photograph, Ex-

hibit 13-1, and ask you if you do not recognize

that as the ram with the pimching and forming

tools being carried thereby which you employ at

Union Slide Fastener?

A. This photograph is not very clear, to be able

to state whether this is the punches and—that are

put together. It is not clear there. There is a lot

of shade and I can't distinguish.

Q. Well, I will show you 13-A, and ask you if

you can do any better on that.
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A. This resembles the arrangement that we have.

Q. In that Exhibit 13-A there are at two stations

an assembly of tools, are there not?

A. How was that?

Q. There are, as I am indicating here, an assem-

bly of tools and there is a duplicate assembly over

here, are there not? A. Yes.

Q. Now, in that assembly, starting from the top

and [30] working down, the first tool is the tool

for severing the element from the strip ; is that cor-

rect? A. I think so.

Q. Right underneath that you find a tool for

putting the notches on the side of the strip; isn't

that correct? A. No.

Q. Wliat is the next tool there ?

A. This looks like it is one tool. It is not two

separate tools.

Q. They are formed as one tool? Then instead

of being a separate severing tool and a separate

notching tool, they are all made of one piece; is

that correct? A. Yes.

Q. And they are right together there?

A. Yes.

Q. The next thing we find is this tit-forming

tool; is that correct? A. Yes.

Q. Is that all one piece, too? A. Yes.

Q. All together? A. No, no, no.

Q. That is a separate piece?

A. A separate piece.
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Q. From the severing and notching tools ; is that

correct? [31]

A. Correct.

Q. But it is right up against it there, is it not?

A. Yes.

Q. In those machines can you toll nic the dis-

tance from the tit-forming tool and the severing

tool?

A. I don't follow youi- question. Just what do

you mean?

Q. You have identified in this photograph this

tit-foiTning tool here ? A. Yes.

Q. And tliis severing tool here? A. Yes.

Q. Can you tell me approximately what the dis-

tance from here to here is on those two tools?

A. I wouldn't know offhand.

Q. Could you give it to me in an approximation?

A. I would have to figure that out. I don't re-

call exactly. I don't want to be wrong on the an-

swer. It would have to be measured before I could.

Q. If they are going to be made the same size

as you have got them made they couldn't be any

closed together, could they?

A. Just what do you mean by "closer together"?

Q. Well, they are already touching each other,

aren't they? A. Of course they are. [32]

Q. And you certainly could not get them in any

closer contact, could you?

A. The two punches you are talking about?

Q. Yes.
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A. Yes, they are close together.

Q. Again referring to Exhibit 13-A, that gen-

erally shows a ram, does it not ?

A. There is some foreign jiart in here which

makes it that it does not resemble mine.

Q. What is that?

A. My ram does not have this part here (indi-

cating) .

Q. Are you referring to apparently a piece of

metal that was placed underneath that ram to tilt

it up so that the photographer could get it at the

proper angle? Is that what you are referring to?

A. It looks like it is a part of it. It is a piece of

metal. It looks like a part of it.

Q. That is what it is.

A. It looks like a machine part.

Q. It is what we found in your plant and we

used to prop up the machine. In referring to Ex-

hibit 13-A, I will make a notation on the photo-

graph in pencil, leading to a block of metal, and

ask you if it is not a fact that that block of metal

I have marked with a lead line and the figure A
is a block of metal that is not a part of the ram.

A. Just what was the question, please? [33]

(The question was read by the reporter.)

The Witness: I wouldn't know.

Q. (By Mr. Lyon) : Don't you know what is in

your ram?

A. In our ram, this isn't a part of it.

Q. That is what I asked you, and by "this"
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you mean the block of metal I have indicated as

"A" in Exliibit 13-A? A. That is right.

Q. But yoxw machines do have a ram as depicted

in Exhibit 13-A; is that coiTect?

A. It resembles it. I don't know whether that

is exactly the same or not. It resembles it.

Q. Well, now, we are either going to detemiine

what you have in your machines or we are not going

to. If you are not going to accept the stipulation

that your coimsel made that subject to any cor-

rections or discrepancies which you may later find,

these draAvings and these photographs show your

machines, we are going to be here all day, because

if you say that resembles your ram, and you are not

willing to miqualifiedly state that it is your ram I

am going to ask you to point out in detail any

difference between that photograph and the ram
which you installed in this machine on September

7th, 1951. when we took the picture.

Mr. Fulwider: Well, I think you are right. We
stipulated that based on your statement the photo-

graphs were photogi'aphs of Mr. Lipson 's or the

Union Slide Fastener ram. If you see anything in

this photogi'aph that appears [34] to yon not to be

in your ram or to indicate to you that the photo-

graph is in error you can point it out. There are

many things there that are not clear, and I think

that is what the witness had in mind. He can't see

everything in the photograph.

The Witness: The photo is taken at an angle,



1366 Talon, Inc., a corporation, vs.

Plaintiff's Exhibit No. 6—(Continued)

(Deposition of Philip Lipson.)

and it has various shades in it, and I couldn't truth-

fully say it is exactly the same. I say it resembles.

I cannot say—sometimes photos are taken at an

angle where you cannot decide whether those other

shades are off here, and I can't truthfully say that

it is a photogi-apli of the ram I am using. I say it

resembles it.

Q. (By Mr. Lyon) : Take Exhibit 13-A together

with 13-1, there are two different angles of the same

ram, and can you state whether or not those photo-

graphs show the ram as employed by Union Slide

Fastener in its zipper-making machines? /

A. Tliis one resembles the other. It is a little

clearer than the other one, but I cannot truthfully

say that it is it.

Mr. Fulwider : Let us put it this way : so far as

you can see it seems to accui'ately portray it, but

you cannot guarantee it?

The Witness: That is right. Photographs are

taken at certain angles.

Q. (By Mr. Lyon) : Those machines do have a

ram, do they [35] not?

A. We call it a ram block.

Q. And they have a base? A. Yes.

Q. In operation that ram reciprocates up and

down with respect to the base, doesn't it?

A. Correct.

Q. In those machines a strip of metal is fed

into and through the machine betweeii the ram and

the base, is there not?
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A. No, it is not fed in between the ram and the

base.

Q. Well, the strip is sent over the top of the

base is it not? A. Over the top of the base?

Q. Yes.

A. No, we don't consider it that way.

Q. Well, the strip is lying- on the base, is it not?

A. No.

Q. Is it down in the base somewhere?

A. That is right.

Q. The ram is up above that, is it not?

A. Yes.

Q. So is it not the accurate thing to say that

the strip is between the ram and the base?

A. I wouldn't say so.

Q. But the ram is above and the base is below?

A. That's right.

Mr. Fulwider: A portion of the base is below.

Q. (By Mr. Lyon) : Is there means in your

machines, carried by the ram and by the base and

actuated entirely by the movements of the ram, for

forming the elements, including the legs at the end

of the strip?

A. Will you clarify that? What do you mean by

that? I am not an attorney, and I don't know what

you mean.

Q. In your machines the punch elements are

carried entirely by the ram; right?

A. Not exactly.

Q. Well, the tools that we see mounted in Ex-
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hibits 13-A and 13-1 are carried entirely by the

ram, aren't they? They move with the ram.

A. Which is 13?

Q. You have them right in front of you.

A. Those two?

Q. Yes.

A. There are two pimches that are carried by

the ram.

Q. That is right. And those are the punches for

forming the elements and cutting them off, are they

not?

A. They do part of the work, but they don't do

all the work.

Q. What you are reserving in your mind when

you answer that question is that there are dies and

cooperative [37] parts mounted in the base that

cooperate with the punch elements carried by the

ram; is that what you have in mind?

A. Correct.

Q. That ram carries a cutting off tool for cutting

off the endmost element, and it also carries a pair of

cams which engage some clamping elements for

clamping the legs of the element to the tape; isn't

that correct?

A. Not quite. The question is not clear to me.

Mr. Lyon: Will you read the question, Mr. Mc-

Clure.

(The question was read by the reporter.)

The Witness: Yes.
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Q. (By Mr. Tjvon) : Tliose elements arc a pair

of jaws that are niomited on the base, those clamp-

in,c: elements; rig'ht? A. Yes.

Mr. Fulwider: I didn't understand that. The

jaws

]\Ir. T.yon: Well, in a preceding question I re-

ferred to a clamping element. This question asks

him if the clamping element is not a pair of jaws

mounted on the base, and he said ''Yes."

Mr. Fulwider: That is, the clamping element, do

you refer to clamping the legs of the element?

Mr. Lyon : That is correct.

Mr. Fulwider: You have got a couple of elements

there. You got me a little confused.

Q. (By Mr. Lyon) : Those jaws are disposed to

either side of the tape and move towards each other

for engaging and [38] closing the legs of the ele-

ment on the tape; is that correct?

A. I think so.

Q. Those jaws are actuated by being engaged by

cams which have cam faces on them, which cams

are mounted upon the ram; is that correct?

A. Just what do you mean "cam faces"? I don't

understand that question.

Q. This edge, this beveled edge right there on

the cam.

A. That is part of the cam, that is not a face.

Mr. Lyon : We will reframe the question.

Q. There are mounted on the ram cams. The

cams have faces. There are formed upon the jaws
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cooperating faces wliich engage the cam faces on

the cams mounted on the ram, so that on down-

ward movement of the ram the cams drive the jaws

into engagement with the legs of the element and

attach the element to the tape; is that correct?

A. Just what do you call
* 'faces"? I don't under-

stand.

Q. The working face of the cam, the part that

engages the cooperative face.

A. That is not called a face. That is called an

angle, a cam angle. That is why I don't know what

you mean by "face." It describes it in such a way

that it is not clear to me.

Q. I will rephrase it then, and instead of "face"

we vTill use "cam angle." [39] A. Yes.

Q. There are cams carried l^y the ram, those

cams have cam angles. There are jaws momited on

the base. Those jaws have cam angles which are

engaged by the cam angles on the cams on the ram

;

right? Is that right?

A. I don't quite understand it. You have it in-

volved—will you split the question up a little bit?

I can't follow you. You are an attorney. You don't

realize that I am not.

Q. I will give it to you very slowly.

A. Yes.

Mr. Fulwider: Give it to him part by part.

Q. (By Mr. Lyon) : Starting out, you have a

ram; right? A. Yes.

Q. The ram carries cams; right?
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A. The cams are attached to the vani.

Q. The cams have cam angles? A. Yes.

Q. Correct? A. Yes.

Q. Now, you have jaws; connect? A. Yes.

Q. Those jaws are momited on the base; right?

A. Yes.

Q. Those jaws also have cam angles; right?

A. They have angles. [40]

Q. The angles on the jaws cooperate with or

are engaged by the cam angles on tlie cams; right?

A. Correct.

Q. So that on downward movement of the ram

the jaws are driven into engagement with the legs

of tJie element, and the legs are clamped to the

tape; is that correct? A. I giiess so.

Q. Your machine has a shaft, does it not?

A. Oh, it has more than one shaft.

Q. It has one that you call the main eccenter

shaft; is that right? A. Yes.

Q. That is the subject of the blueprint which

has been identified here as Plaintiff's Exhibit 7; is

that correct? I will show you Plaintiff's Exhibit 7.

A. Yes, that is the eccenter shaft.

Q. That shaft is carried l)y the base; is that

right? A. It is moimted in the base.

Q. Mounted in the base? A. Yes, sir.

Q. That ram is driven from the main eccenter

shaft, is it not? A. It is driven what?

Q. Driven from that shaft; is that correct?

A. Driven by the shaft?
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Q. That is right. [41] A. Yes.

Q. There is a pair of comiecting rods between

the eccenter shaft and the ram; is that correct?

A. Yes.

Q. They drive the ram; is that correct?

A. Yes, sir,

Q. I wonder if you could give me some idea of

the degree of eccentricity of the eccentrics on that

main eccenter shaft ?

A. They are marked on the drawing.

Q. Where ? A. Right here.

Q. What would that indicate the eccentricity of

that eccentric to be?

A. I guess I forgot to put it down. I made the

drawing myself. I forgot to put it on.

Q. What should it be?

A. That is approximately one eighth of an inch,

the drive is one eighth of an inch.

Q. That is the total travel of the ram?

A. That's right, that would be a sixteenth of

an inch eccentricity.

Q. Would you call that a large or a small degree

of eccentricity?

A. Well, that is rather hard to say. It depends

on what point of view you are looking at it. [42]

Mr, Fulwider: That is right.

The Witness: From the point of view of a

jeweler it is large, from the point of view of a

forging hammer it is small.
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Q. (By Mr. Lj'^oii) : This base in your machine

carries a die block, does it not?

A. The base carries what?

Q. A die block.

A. What would you—will you describe what you

mean by "a die block" ?

Q. You have pointed out on Exhibit 13-A and

13-T A. Yes.

Q. some tools carried by the ram?

A. Yes.

Q. There are some cooperative tools mounted in

the base; isn't that correct? A. Yes.

Q. Don't we generally call the type of tools that

are mounted in the base dies? A. Yes.

Q. They cooperate with the punches in the ram;

is that correct? A. Yes.

Q. Those dies that are mounted in the base are

tied together in a unitary assembly in which they

are mounted, are they not? [43] A. Yes.

Q. Let us call that unitary assembly a die block.

A. We call it a die housing.

Q. All right, then we have a die housing mounted

in the base? A. Yes.

Q. And it has some dies mounted in the hous-

ing; right? A. Yes.

Q. I think you have previously identified the

severing tool and the tit-forming punch carried by

the ram; right?

A. Yes, I say they resemble those that I use.

Q. Now, calling your attention to Plaintiff's Ex-
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hibit 13-H, which I believe we have a stipulation

shows your machine, and looking at the photograph,

as you are, there are two sides of the machine, the

one that is readily seen in the picture and the one

on the back which is not seen. Let us call the side

of the machine shown in the photograph 13-H the

front side of the machine. Can you tell me : are the

tools, the die block, the pimch, the cut-off tool ar-

ranged on the front side of the machine so that they

are readily accessible from the front side of the

machine? A. It seems so.

Q. You have supplied us with certain drawings

which have been identified here as Plaintiff's Ex-

hibits 1 through [44] 12. Are there any other draw-

ings that are illustrative of these machines as they

were originally built or as they were changed at any

time?

A. I have not made any recent drawings since

I gave you those.

Q. You have given us all the drawings that were

available; is that right?

A. Yes, from our drawings I had, and some

were olisolete ones that were laying around.

Q. Union Slide Fastener, since you were an offi-

cer, received notice of infringement from Talon,

Inc., did it not? A. No.

Q .Well, as an officer of the corporation, can

you tell me whether Union Slide Fastener has ever

received a notice of infringement from Talon, Inc.?

A. Not during the time I was an officer.
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Q. Had it rfn^eived a notice of infringement be-

fore you became an officer? A. Yes.

Q. AVhen was this notice of infringement re-

ceived ?

A. It wasn't a notice of infringement. It was a

notice that they think that we were infringing.

That was some time—as far as I can recall, it was

some time in November or December, 1947.

Q. Did you ever sell any chain machines in the

United States? [45]

Mr. Fulwider: Does the witness know what you

mean by "chain machine"?

The "Witness : I know what chain machines mean.

Mr. Fulwider: I do not. I am learning fast.

The "Witness: I am not clear about what you

mean when you say "selling in the United States";

to another manufacturer of zippei-s?

Q. (By Mr. Lyon) : Do you know what I mean
when I say "sell a machine"? A. Yes, I do.

Q. Did you ever sell a chain machine?

A. In the United States?

Q. Anywhere. A. Yes, I did.

Q. Did you ever sell any in the United States?

A. I don't know whether you can call it a sale

or not. There is one point I have to clarify here.

Q. Are you now referring to the time that cer-

tain machines were turned over to Mv. Loew when
you ceased connection with him? A. Yes.

Q. Aside from the transaction with Mr. Loew
did you ever sell any machines in the United
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States? A. No.

Q. Did you ever sell any in any foreign coun-

try ? [46] A. Yes.

Q. What country?

A. Mexico and Canada.

Q. Did you ever sell any in Great Britain?

A. No.

Q. Did you ever offer to sell any in Great

Britain?

A. Just what do you mean by "offer"?

Q. Did you ever solicit any customer in Great

Britain? A. Yes.

Q. As a matter of fact, you made a trip to Eu-

rope in 1948, did you not? A. Con-ect.

Q. You went all over Europe tiying to sell these

machines, did you not? A. No, I didn't.

Mr. Fulwider: "All over" is pretty broad.

Q. (By Mr. Lyon) : The machines which you

say you sold in Mexico and Canada, those were

manufactured hero by Union Slide Fastener, were

the.y not? A. Correct.

Q. When were those machines sold in Canada?

A. I believe, from my recollection, that one was

sold in 1948.

Q. When in Mexico?

A. In Mexico in 19—well, when you say "sell"

just what do you mean, the time when those [47]

machines were offered, the time they were shipped,

or the time that the

Q. The time they were shipped.
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A. The time they were sliipped? During '50,

during 1950.

Q. These machines were the same type that you

are using at your plant ? A. ISTot exactly.

Q. They had the same working principle, didn't

they ? A. IMore or less, yes.

Q. The only differences would be in dimensions

and angles and things like that?

A. No, there is also a difference in other things,

too.

Q. In what way did they differ?

A. Well, in various ways. I think that we do not

remove the chips in the same mamier as we did

before. We do not move the stock in the same man-

ner, we do not have the same travel. We have made

changes in them.

Q. Are there any other changes that you can

give me besides the chip removing change and the

tape feeding or the strip feeding mechanism'?

A. Offliand I wouldn't know. We made a lot

of changes in them, also changes in the tape tension.

Q. Well, was there any difference in the man-

ner of mounting the tools in the ram?

A. Yes, there is a difference. [48]

Q. Wliat was tliat difference?

A. The difference in the adjustment of the ram

—of the tools.

Q. But the tools were moimted in the ram more

or less as shown in Exhibits 13-A and 13-1; is that

correct? A. More or less, yes.
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Q. Was there any difference in the die housing

and the dies contained in the die housing?

A. A difference in the size or dimensions, or

which do you mean ?

Q. Stick to size and dimensions for the time

being. A. They had die housings, yes.

Q. And generally similar to the die housings in

your current machines; right?

A. I don't know what you mean "similar."

Q. Working on the same principle, Mr. Lipson.

A. Yes, I would say yes.

Q. And they had closing jaws on the base;

right? A. Yes.

Q. Those closing jaws are driven from cams on

the ram; is that correct? A. Yes, correct.

Q. And the cams reciprocate above the base; is

that correct?

A. Just what do you mean "reciprocate"?

Q. Moving up and do^\^l. [49]

A. Moving up and down?

Q. Yes. A. Yes.

Q. There were eccentrics attached to a main ec-

center shaft mounted in the base; right?

A, Eccentrics?

Q. Strike that. There were connecting rods?

A. Yes.

Q. Connecting rods between the ram and the

eccentric shaft in the base? A. Correct.

Q. And those correcting rods drove the ram; is

that correct? A. Yes.
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Q. The eccentric shaft had an eccentric on it of

about the same degree in eccentricity as your cur-

rent machines; is that correct?

A. More or less.

Q. Refen-ing: to this die housing- in the base,

what elements do you have doAvn in this die hous-

ing ^

A. I do not follow yon. What do you mean by

"elements"'?

Q. What does the die housing contain?

A. What does the die housing contain?

Q. Yes, what is in there?

A. The die housing consists of two blocks joined

together, a block supporting the male pimch, a male

pimch, [50] two notching punches and a shearing

die.

Q. If you took those dies out of the die housing

and tried to run the machine would you success-

fully form a tit?

A. I don't know, I never tried it.

Q. ]\Ir. Lipson, you have had considerable expe-

rience as a machinist, have you not? A. Yes.

Q. Before coming to this countiy you were

working as a machinist, were you not?

A. As a toolmaker and engineer.

Q. Xow from your experience can you tell me
if we take a strip of metal A, Yes.

Q. and we hit it with a punch

A. Yes.

Q. if it is entirely unsupported will that
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pimch successfully fomi the tit in the strip of metal

in the absence of a die?

A. Your question is not clear to me, when you

are talking aljout a pimch. Wliat kind of a punch,

two kinds of pimches.

Mr. Fulwider: You say entirely unsupported?

Q'. (By Mr. Lyon) : As a toolmaker

A. Yes.

Q. and engineer A. Yes. [51]

Q. do you have any opinion

A. Yes.

Q. as to what would happen

A. Yes.

Q. •
——in this machine A. Yes.

Q. ——if you took the die that cooperates with

the punch for fonning the tit A. Yes.

Q. and left that die out of the die holder?

A. Yes.

Q. What is your opinion as to what would hap-

pen? A. Nothing would happen.

Q. You would not form the tit, would you?

A. No.

Q. Now, similarly, if you took the die that co-

operates with the punch—

—

A. Yes.

Q. that does the severing A. Yes.

Q. and you left that die out of the die

holder A. Yes.

Q. ——could you rely on the tool under that

setup to do a proper job of severing the element?

A. No.
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Q. Suppose the legs of the element had already

[52] l)een closed on the tape, would that make any

change in your last answer?

A. That is a h}T)othetical question. I don't know.

I nevev tried it. j\rayl)e it would bend it, maybe it

would cut it.

Q. And it might just tear it loose from the tape;

right?

A. It might just tear it loose from llic tape, I

never ti'ied it.

Q. In these machines you em]:>loy at Union

Slide Fastener for manufactui-ing stringers you

have got feeding means for feeding the tape, do

you not? A. Yes.

Q. That tape moves in a fixed path past a pre-

deteiTnined position, does it not? A. Yes.

Q. You also have feeding means for feeding the

metallic strip, do you not? A. Yes.

Q. And you feed that metallic strip towards the

same position that you feed the tape, to where they

intersect, do you not? A. Yes.

Q. N'ow, those machines include in a region not

to exceed one inch in diameter around that point

of intei-section means for perfonning all of the

operations upon the metallic [53] strip to form

slide fastener elements from the strip and to at-

tach the elements to the tape, do they not?

A. I don't know whether they are within the

inch. Offhand I couldn't say, without checking my
record.
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Q. The machines include a base, I believe you

said ? A. Yes.

Q. And a ram? A. Yes.

Q. And means for reciprocating the rami

A. For moving the ram.

Q. Moving it u^:) and down ? A. Yes.

Q. And means carried by the ram and the base

and driven by the ram for forming portions of ele-

ments in the strip; is that correct? A. No.

Q. In what maimer is it incoi-reet?

A. You say "portions of elements." I don't

know what is meant by "portions of elements."

Q. Well, you make the tit, do you not?

A. Yes.

Q. You make the legs? A. Yes.

Q. And the legs are at the end of the strip; is

that correct? A. Yes. [54]

Q. And then the feeding means moves the strip

so as to place those legs astride the tape; is that

correct? A. Yes.

Q. Then you have carried l^y the ram cutting

off means for cutting the element from the strip;

right ? A. Yes.

Q. Then you have the closing jaws for attach-

ing the legs of the element to the tape; is that

correct ?

A. That is part of the ram, yes.

(A recess was here taken at 11:55 until 1:40

p.m.)
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Direct Examination—(Continued)

Q. (By Mr. Lyon) : Mr. Lipson, in the niaehincs

that you are operating at the Union Slide Fastener

after an element is closed about the tape it moves

on the tape directly upwards, does it not?

A. It moves on the tape, or with the tape?

Q. With the tape. A. Yes.

Q. Now, those elements in the stringei-s as man-

ufactured by you are fairly close together, are they

not?

A. The tits, you mean, of the element?

Q. One element is spaced from another clement

only a very short distance; isn't that coiTect?

A. Yes. [55]

Q. "What I am trying to get at is: is it possible

in your machines that these closing jaws which

clamp the element to the tai)e would strike more

than one blow on the element as that element

passed upwardly through the machine on th(^ tape?

A. No.

Q. Well, referring for a moment now to Exhibit

13-L, this is a closing jaw, is it not, that I am
pointing out?

A. I can't see from that distance.

Q. This is a closing jaw?

A. Well, it is receded. You only show the clos-

ing jaw housing. The closing jaw is some place

inside. This is the housing of the closing jaw.

Q. Here is the closing jaw?

A. You are showing it in a position where the

jaw is receded into the housing.
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Q. Referring now to Plaintiff's Exhibit 1 to this

dej)osition, will you point out on that drawing, if

it is shown there, a drawing of the closing jaw?

A. This drawing is similar to the one we are

using, but the man who made this draAving did not

show it in detail here. The way we make the jaw

it camiot strike more than once.

Q. You mean you put a sloping edge on the

A. This here goes — recesses away, and then

there is a little point over here which holds the

element down while [56] it is being closed, so that

it does not clamp the element beyond, but if it

jmnps over that thing there this is recessed further

back. It does not strike it again.

Q. Could you take a pencil and paper and

sketch that closing jaw?

A. I could. No objection to that, is there?

Mr. Pulwider: No, that is all right.

The Witness: I will just show you the face of

it, the contour. It is like this here. I may exagger-

ate, because it is actually not that large. Tliis is

recessed a few thousandths back. Now, this part

here is made with a little radius here. That holds,

let's see—let's say this is your element here, and

there is the other jaw on the opposite side. This

holds the element doT\Ti so that it does not turn,

and when it recedes here this element jumps over

this pai-t. here, and it stays here, but this part be-

ing recessed away further than this one it cannot

strike it any more. We only close it at one stroke.
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Q. (By Mr. Lyon) : If I nndorstand your sketch

properly, this is the closing jaw?

A. That is the closing jaw.

Q. You might say this is a side view of the

closing jaw? A. That's right.

Q. This jaw moves in this direction to close and

in this direction to open? [57]

A. To open, yes.

Q, This we will call the jaw. We will letter

that 'Maw." A. Yes.

Q. This is the element here?

A. Yes, correct. That is also—that is the other

side of the element.

Q. This is the other leg?

A. Well, I didn't make a complete drawing. I

just wanted to illustrate that one point.

Q. The tape would be going iip, passing this

way ? A. That's right.

Q. I ^^'ill put some tape in there, and we will

call that "Tape"; right? A. Yes.

Q. Now, there is an angle her(^ that prevents

this from striking?

A. Not an angle. It is recessed. It is further

away a few thousandths back of this here. These

two are not on the same level.

Q. In other words, the line I am dra\\ang out

here, we ^vill call that "A" A. Yes.

Q. and then a line drawn from here

A. Yes.

Q. we will call it "B"— [58]
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A. Yes.

Q. would be a few thousandths distant?

A. That's right.

Q. And that prevents the upper part of the jaw

from striking- the second blow?

A. Naturally it wouldn't strike it because there

is clearance.

Mr. Lyon: The sketch will l)e offered as Plain-

tiff's Exhibit 15.

The Witness : I can make a better sketch, if you

want it. I didn't know you wanted to put it in as

an exhibit.

(Sketch referred to was marked by the No-

tary Public as Plaintiff's Exliibit 15, and is

hereto attached.)

Q. (By Mr. Lyon) : Mr. Waldman is your fore-

man; is that coiTect?

A. At the present time, yes, MiiiTay, M-u-r-

r-a-y.

Q. Murray Waldman? A, Yes.

Q. Did you know that prior to the time when

Mr. Waldman first was employed by the Union

Slide Fastener Company that he had previously

been employed by the Cap-Tin Company of Los

Angeles ?

A. I really don't know. He told me he worked

some place where they made aluminum sash, that

he was a foreman over there, that's all. I beg your

pardon, did you ask me [59] whether that was prior

to the first time he was employed ?
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Q. Yes.

A. No, I have no idea. I thought you meant this

last time when I employed him. At that time I

didn't know where he woi'ked before.

Q. You have never hoard of his working for

Cap-Tin?

A. No, T never heard of Mr. Waldman except

on(> time when I was introduced to him. I visited

Mr. Loew's factoiy just as a friend of liis, and he

introduced me to ISfr. Waldman.

Q. Did Mr. Waldman ever tell yon that he had

been employed by an organization in which Da\ad

Silbennan was an associate?

A. Did you—was the question whether he ever

told me?

Q. Yes.

A. Oh, yes, he did tell me this recently.

Q. Did Mr. Waldman ever tell you what, if any,

]iart he had in the building of the original ma-

cliines for making slide fastener stringers at the

Union Slide Fastener Company?

A. T didn't get that question clear.

Q. Did Mr. Waldman ever tell you what, if any,

part he had in the building of the first chain ma-

chines at Union Slide Fastener?

A. Well, he told me recently, since I employed

him, that ho helped Mr. Loew build the machine.

Q. How long have you known Sigmund Loew?

A. How long have I known him from what,

today, from now?
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Q. Yes.

A. I have met Sigmimd Loew in February or

—

January or February of 1947.

Q. At that time he was operating the Union

Slide Fastener Company in Los Angeles'?

A. He said so, I don't know. Whether he oper-

ated Union Slide Fastener or any slide fastener I

don't know.

Q. Did you ever meet David Silbennanl

A. Yes.

Q. Where?

A. At the Hollywood-Roosevelt Hotel in August,

1948.

Q. Who was present?

A. Mr. Loew, myself and Mr. Silberman. Later

on one of his friends joined the table, but that was

after we were through discussing the matters we
came to discuss with him.

Q. At that meeting Mr. SilbeiTnan complained to

you and to Mr. Loew, did he not, about certain ac-

tivities of yours on your recent trip to Europe ?

A. Yes.

Q. He was rather irate about some remarks you

had made A. Yes.

Q. is that correct? [61] A. Yes.

Q. At that time did you make any agreement

with Mr. Silbeiinan?

A. Yes, we came to—he offered us a certain so-

lution.

Q. What did he offer you ?
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•A. He offered not to assei-t Iiis patent rig-lits

ag-ainst our finn providing we did not sell any ma-

cliines in Europe where it would confliet \Wth his

business deal with I. C. I., luiperial Chemical lii-

(lustrii's. ITe said "T do not mind you boys selling

or operating your uiachines in any part of the

world as long as you do not sell machines in

Euro]K\"

Q. At that time you had or were l)uilding a

number of machines in excess of the requirements

of Union Slide Fastener which you proposed to sell

in Europe, did you not? A. That's right.

Q. At a subsequent time did Mr. Sill>eiinan call

you from Xew York and suggest that if you were

going to sell those machines in Europe you should

sell them to him?

A. iSTo, that wasn't exactly that.

Q. If something of that nature happened, tell

me what happened.

A, At the time when we had the meeting we told

him we had no contact or prospects for the sale of

machines in other countries except Europe, and that

inasmuch as we started to build a numl)er of ma-

chines with the idea of selling them in Europe,

whether he would not dispose of those machines for

us. He said that he might be able to [62] sell those

machines to Lightning Fastener which is a branch

of the Imperial Chemical Industries. He suggested

that he will have a ceriain Captain Smith, whose

visit in the United States he expected, he would
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have him contact us with respect to selling those

10 machines, i^roviding we would not sell any ma-

chines in Europe.

Q. Subsequently he telephoned you from New
York? A. He did not.

Q. And said he had Mr. Smith there, did he not?

A. He did not, I telephoned him.

Q. I understand, and the proposition was made

that you should go to New York and

A. A proposition was made that Mr. Loew
should go to New York.

Q. At that time is was inconvenient for either

you or Mr. Loew to go to New York, was it not?

A. Correct.

Q. And neither of you did go to New York?

A. No, I suggested to Mr. Silberman over the

phone that we would have an agent of ours ap-

pointed by us contact him with res]iect to the sale of

those 10 machines.

Q. If T understand the facts correctly, you

never did sell those 10 machines to Mr. Silberman?

A. No.

Q. The deal just petered out; isn't that right?

A. You said on the 10 machines? [63]

Q. Yes.

A. I don't remember whether that was 10 ma-

chines or less. We didn't have 10 machines ready

for sale, several machines.

Q. Whatever machines you had

A. Yes.
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Q. the deal petered out, and you did not

consununate a deal with Mr. Silbcnnan; isn't that

right?

A. No, we did not, on the machines.

Q. Referring: again to Plaintiff's Exhibit 15,

which is the sketch we drew, I will now draw a

lead line and label that "C". Will you tell me just

what you call that little projection which 1 have

indicated with the lead line?

A. I don't know what you would call it. You can

call it anything, it is a projection.

Q. "What is its pui-pose?

A. Its purpose is to hold do^vn the element

while it is being clamped down, so that it does not

get away from its perfectly vertical joosition

—

rather, horizontal position.

Q. Didn't you tell me this morning that clamp-

ing of the jaws to the tajje and the severing of the

element take place simultaneously?

A. That is correct.

Q. Wouldn't the cutting punch have control of

the element A. No.

Q. as well as that little projection during

the [64] closing of the jaws?

A. No, it wouldn't.

Q. The cutting pimch is in engagement with the

clement during the closing of the jaws; isn't that

rieht? A. CoiTcct.

Q. Does the cutting begin to take place prior to
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the beginning of the closing of the jaws on the

tape?

A. Well, that is rather a tough question. It de-

pends on the machine, the way it works. The ma-

chine works at a very high speed, and it is awfully

hard to control that. If the man adjusts this here

downward a little too much it might start the join-

ing much faster, nuich sooner than we want it, and

it is awfully hard to determine it, but technically

it is supposed to start simultaneously.

Q. Start cutting and stai-t closing at the same

time? A. Simultaneously.

Q. About what speed do you run your machines ?

A. Well, depending on the metal we run, it is

anywhere between 1,000 and 1500 r.p.m.

Q. Let us say a machrtie ruiming at 1500

r.p.m. 's, and I assmne you mean the closing stroke

of the jaws A. Yes.

Q. those jaws are driven towards each other

by the cam angle of the cams carried by the ram;

is that right? A. Yes.

Q. And that thiiists the jaws towards each

other? [65] A. Yes.

Q. Those jaws are made out of what?

A. Of steel, of tool steel.

Q. They wiW have considerable momentum, will

they not, being driven at that speed?

A. No, I wouldn't say that. They would not

have momentum, because the sideward movement is

much less than the up and down movement of the
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ram block, liecause it operates at a certain angle

—

being that it is operated with an angle on the cam

tlie speed naturally will l)e lower than the down-

ward movement of the ram block.

Q. TT.ll, that angle is 45 degrees, is it not?

A. No, not exactly.

Q. What is the angle on the cam?

A. I wouldn't be able to tell you offhand. I be-

lieve it is somewhere around 50 and 40.

Q. A while ago you identified this drawing,

Plaintiff's Exhibit 1, and said that tlie drawing

showed something similar to the closing jaws. By
that yon meant the two figures shown opposite the

figure No. 4 on the circle on that drawing?

A. May Hook at it? Yes.

Mr. Lyon: That is all.

(It was stipulated and agi'eed by and be-

tween counsel that the foregoing deposition

may be signed before any [66] Notaiy Public,

with tlie same force and effect as though read

and signed in the presence of the Notaiy Pub-

lic before whom it was taken.)

/s/ PHILIP LIPSON.
Subscribed and swoni to before me this 17th day

of June, 1952.

[Seal] /s/ BETTY DAXON,
Notary Public in and for the Coimty of Los Ange-

les, State of California. My Commission expires

Sept. [illegible]. [67]

[Endorsed] : Filed July 18, 1952.
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DEPENDANT'S EXHIBIT "Q"

[Title of District Court and Cause.]

DEPOSITION OF SIGMUND LOEW

Deposition of Sigmund Loew, called as a witness

on lielialf of the defendant, taken on Tuesday, the

25th day of November, 1952, at the hour of 10:00

o'clock a.m., at 5225 Wilshire Boulevard, 10th floor,

Los Angeles, California, pursuant to Notice, before

H. A. Singeltary, a Notaiy Pul)lic in and for the

County of Los Angeles, State of California.

Appearances: Por the Plaintiff: Lyon & Lyon,

by: Charles G. Lyon, Esq. Por the Defendant: Solo-

mon Kleinman, Esq., Pulwider, Mattingly & Bab-

cock, William J. Graham, Esq., by : William J. Gra-

ham, Esq. [1]*

SIGMUND LOEW
called as a witness on behalf of the defendant, being

first duly swoni, testified as follows:

Mr. Graham: This deposition is taken pursuant

to Notice, the original of which has been handed to

the reporter.

Direct Examination

Q. (By Mr. Graham) : Mr. Loew, will you

please state your full name"?

A. Sigmund Loew.

Q. And your address?

A. 11162 Sarah Street, North Hollywood.

Q. What is your occupation now, Mr. Loew?

* Page numbers appearing at top of page of Original Dep-

osition.
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A. Now it is just as a free lance consultant engi-

neer.

Q. You uuderstaiul fully ilie uatui-(> of tliis pro-

ceeding .^

A. Not exactly. It is the first time. How-

ever,

Q. Well, T will explain it to you in luy ova\ way

and if Mr. Lyon has any anu'udnu'iils or additions

I will be glad to have him make them.

We are taking your testimony whicli you are giv-

ing under oatli. T will ask you questions, the stenog-

rapher will i-i'cord the questions and your answer's

to the questions. He will then transcribe the ques-

tions and answers and submit them to you and you

will have an opportunity to read them and to make

any changes that you want to make, and then you

[2] will swear to that deposition aiid it will become

pai-t of the peiTnanent court record in the case of

Talon against Union Slide Fastener.

Now, does that explain it to you thoroughly?

A. Correct.

Mr. Lyon: I might add to that, Mr. Loew, that

the law pennits me to interject with objections in

case I think any of the questions that Mr. Graham

is asking you are improper, and it will facilitate

matters if you don't just snap your answers right

out but give me a chance, if I desire to, to get the

ol)jection in.

The "Witness: Yes, sir.



1396 Talon, Inc., a corporation, vs.

Defendant's Exhibit "Q"—(Continued)

(Deposition of Siginund Loew.)

Mr. Graham: And Mr. Lyon also has the right

to cross examine you if he so desires.

Mr, Lyon : That is correct.

Q. (By Mr. Graham) : Mr. Loew, in 1947 and

prior to tliat time you were in the business of man-

ufacturing zippers; is that correct?

A. Correct.

Q. And your work was done here in Los An-

geles? A. Yes.

Q. And did you have a company at that time?

A. Yes.

Q. Under which you operated?

A. That is connect.

Q. And what was the name of that company?

A. Union Slide Fastener Company. It was no

corporation at that time. It was just a privately

O'wned company.

Q. But you were the chief principal of that com-

pany? A. The sole owner.

Q. The sole owner? A. That is right.

Q. Now, you have also been an inventor of ma-

chinery for making zippers?

A. I have a patent on making zippers, if you

call that an inventor. I have a patent in my name

given l^y the Patent Office on the method of making

slide fasteners.

Q. And do you recall offhand the number of that

patent ?

A. No, I do not. However, I will be able to
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facilitate that and give it to you. I believe I have a

copy at home somewhere. I am away from it now.

Q. Can you tell us lu'iefly what that patent cov-

ered ?

]\Ir, Lyon: I ol)ject to that. The patent is the

best evidence of what it covered.

Mr. Graham : All right, I withdraw the question.

Q, (By Mr. Graham) : Are you acquainted with

David Silbeniian? A. Yes.

Q. How long have you known Mr. Silbemian?

A^ I have known Mr. Silbennan since I believe

1940 or 1941—1940 I believe is more correct. [4]

Q. And at that time was Mr. Silbei-man engaged

in the business of manufacturing zippere?

A. When I first '»met Mr. Sillwrman?

Q. That is right. A. Yes.

Q. Did you have a meeting with Mr. Silbei-man

in the Holhnvood Roosevelt Hotel at any time in

1948?

A. I had a meeting there together with Mr.

Lil)son. I don't remember if that was late 1948 or

l^eginning 1949, but we had a meeting together with

Mr. Lipson.

Q. And was that meeting at the Hollywood

Roosevelt Hotel?

A. At the Hollywood Roosevelt Hotel. That was

the only time I met with him at this ])lace. So it

must be—I just don't recall the exact date.

Q. Well, do you recall the year, whether it was

1948 or some other vear?
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Q. Did you say anything to Mr. Silberman

aljout any such similarities?

A. Well, my main argument at that time to Mr.

Silberman was that if he is using a square imit,

which I believe he did, he is infringing on a patent

of mine which was also issued about the same time

—oh, I don't know if it is a few months before liis

patent or just aljout the same time—by the Patent

Office, and it was at least as strong as his patent.

Q. That was your claim?

A. That was my claim.

Q. Now, was there any talk about suits being

brought by Mr. Silberman or by you? [7]

A. No.

Q. Mr. Silbemian didn't state to you that he

was going to bring any suit against you?

A. Mr. SilbeiTuan in the course of the conversa-

tion expressed that if we stay away, if we don't

sell any machines to Europe, he doesn't mind if we
will be using his machine other places, by that I

mean Ncav York and so on. That was more or less,

maybe not the exact words but what I gathered

from the conversation mth him.

Q. Did you agree that you would not sell any

machines in Europe?

Mr. Lyon: I object to the question

Mr. Graham: I Avithdraw that question. I said

"Did you agree."

Q. (By Mr. Graham) : Did you say anything
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to him about whether or not you would sell any

machines in Eurojje?

A. No aiTangement was made whatsoever. Ho
said that he was going to l)uy a numl^er of ma-

chines we had at that time which we couldn't use

ourselves in the plant at that time, which Ave made,

that he is going to buy or sell them for us so we

will not interfere. He called us once long distance

to tliat effect from New York, and it died a uatui-al

death. We didn't do any more about it.

Q. Well, Did Mr. Silbennan siiy anything to

you about what he would do if you did sell your

machines in Euroi^e?

A. Well, I cannot really recall the exact [8]

conversation, but the whole thing was at first Mr.

Silbennan was very much disturbed. In taking me
aside, he wanted to jump Mr. Lipson, saying he

made some bad remarks against the name of Dave

Silbennan in Europe, and the people have appar-

ently notified Dave Silbennan about it.

Q. Well now, these remarks JNIr. Lipson made,

Mr. Silberraan said they were bad remarks; is that

the intent of your testimony here?

A. No, he was veiy much disturbed. He said,

"I don't Icnow the man and he doesn't know me."

That was the first time they had met, that time in

the Hollywood Roosevelt Hotel; and of course I

was trying to cool Dave Silberman off. I said,

"Well, you didn't hear it exactly and I wasn't there

and it just depends on how people interpret it.
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I don't know what kind of remarks it was. I wasn't

there, and it was certainly not in my behalf that he

made those remarks. However, it depends a lot on

how people give it over again, I don't know. So it

is no use, I mean, feeling bad about it"; and I was

trying to cool him off.

Yes, Mr. Silberman was there trying to persuade

us, so to say, to give up that idea of selling ma-

chines. That was his main purpose the way I under-

stood it.

Q. Well, did he say anything about what he

would do if you didn't give up the idea of selling

your machines in Europe ?

A. Well, he certainly mentioned that there

would be [9] lawsuits, and so on. He did mention

that in the course of conversation. It wasn't just

that he came to us and begged us and we should do

him a favor and stop that, no. It was a question

that he feels we are taking part of his machine and

selling it into Europe; and I have some of my own

units in it there, the square unit, but what we have

doesn't count, just what he has counts, and so on

and so forth.

I know we were supposed to hear from him re-

garding the matter. We more or less entertained the

idea, that I remember, Mr. Lipson and myself at

that time, if he would live up to his promise, let us

say like buying a certain number of machines,

which we did have a surplus at that time, that we
will go along with him and not offer any more sales
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or sell any more machines in Enrope; but being

—

he didn't do anything about it any more, he dichi't

do any more about it so it just died off.

Q. I l)elieve you did say that he did say he

would l>Ting suit against you if you insisted on sell-

ing your machines in Euroiio ?

A. Well, he probably mentioned that. 1 just

don't recall. The whole thing was in a spirit of he

was tiyiug to stop us and trying to persuade us

tliat we are using his method or his machine.

Q. But he did talk about a possible^ suit ?

A. Probably, yes.

Q. Did he say what kind of suit that would be?

A, No, not as I remember.

Q. Did he make any statement to you about his

patent? Did he say that his patent— I mthdraw

that question. Did he say anything to you about his

ojunion of the quality of his patent, of his patent?

A. No.

Q. Did he say anything to you about the quality

of your patent?

A. Yes, to a certain extent he was trying to be-

little it, and probably he did say, like between us,

we know they are si)litting hairs in those patents

on zippers, that eveiybody is using it, and it is like

common property or something of that kind, and so

on and so forth.

Q. Did you express any opinion about the qual-

ity of his patent?

A. "Well. T just don't remember exactly. Cer-
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tainly we were arguing at that time that I have

used his—I agreed to him that I have used, I have

adopted

Q. That is not my question. Your answer isn't

responsive. I asked you if you expressed any opin-

ion alxnit the quality of his patent %

A. Well, I didn't think that was a patent for a

zipper machine. I thought it was a punch press, a

converted type of a punch press at that time which

had qualities but not exactly the zipper business.

I wasn't ti-ving to belittle him. I do not believe in

hurting a man if he works on anything of [11]

that kind.

Q. In 1949 did you have a meeting with Mr.

Grosvenor McKee of the Talon Company?

A. Mr. McKee once visited our plant. Now, I

don't know if tliis was in 1949 again, if that is the

one you are referring to. Mr. McKee visited,

came down in a taxi to our plant and spent some

time there. Mr. Lipson was there, and I took him

l)ack part of his way to his downtown office or his

hotel.

Mr. Lyon: I think we can agree on the date,

Mr. Graham.

Mr. Graham: All right.

The Witness: I cannot tell you the date.

Mr. Graham: I think, Mr. Lyon, the date is

April of 1949.

Mr. Lyon: That is right.

Mr. Graham: Is that agreed to?
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Mr. Lyon: Yes.

The Witness: April, 1949? No, T had no nioet-

inc; with liim at tliat time, definitely, on accomit

of in ;^^arch, 1949, I have assigned all my interest

and stock to Mr. Lipson. So I do believe that

—

maybe it was a meeting -with Mr. Lipson and not

with me.

Mr. Lyon: Well, there is just one such meeting.

We will get the date exactly.

Mr. Graham: That has more or less fixed it as

April, [12] 1948 (indicating).

The Witness: Aj^ril, 1948, is correct. I thought

it was before Mr. lipson went even to Europe.

That is correct, Mr. Lyon. I recall it right now.

I tliink that is just about right.

Mr. Lyon: Well, let's fix it definitely; the early

part of 1948.

Q. (By Mr. Graham) : You recall it as April,

1948?

]\rr. Lyon: April 15.

The Witness: I recall the meeting. The date

I just cannot establish exactly.

Mr. Graham: I think we are agreed it is April

15, 1948.

Mr. Lyon: Yes.

Q. (By Mr. Graham) : And on that occasion

Mr. McKee visited the ])lant of Union Slide Fast-

ener Company? A. That is right.

Q. Before that meeting do you recall ha\'ing

had correspondence with the Talon Companj^ and
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the firm of Evans & McCoy, lawyers for the Talon

Company ?

A. I do not recall, Init I do believe we received

some kind of correspondence, but I had correspond-

ence a few times with the Talon people and Mr,

McKee.

Q. Well, what was the nature of that corre-

spondence ?

Mr. Lyon: I think we can agree that this cor-

respondence is authentic, and why don't we just

show it to him and [13] see if he can identify it?

Mr. Graham: All right.

Mr. Lyon : Mr. Loew, Mr. Graham has produced

a file of letters—we may as well identify them for

the record—the earliest of which seems to be a

letter dated May 17, 1947, signed William C. Mc-

Coy, on the letterhead of Evans & McCoy, Attor-

neys, to the Union Slide Fastener Company; the

next of which is a letter, apparently a file copy

unsigned, on the stationery of Union Slide Fast-

ener Company, dated June 16, 1947, to Evans &

McCoy, having a tyi^ewritten notation, "Sigmund

Loew, President," at the bottom.

The next of these is a letter dated September

15, 1947, on the letterhead of Evans & McCoy, ad-

dressed to Sigmund Loew, President, Union Slide

Fastener, Inc., signed by William C. McCoy.

The next of these is a letter dated September 23

—^what appears to be your file copy of a letter
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dated September 23, 1947, to Evans & IMcCoy, bear-

int;- the initials "PL/sm" in the corner, and the

typed signature. Union Slide Fastener, Inc. That

"PTi" would be 1h(< manner in which your Steno-

graphic I)ci)aftniciit indicated that the letter was

dictated by Mr. Phili]) Lipson, would it?

The AYitness: That is right.

Mr. Lyon : The next of these is a letter dated

September 20, 1947, on the Icllcrhcad of Evans &

McCoy, signed William C. McCoy, and addressed

to Philip Lijjson, [14] Union Slide Fastener, Inc.

The next of these is a letter dated November 12,

1947, on the letter head of Evans & McCoy, signed

by Mr. McCoy, addressed to Union Slide Fastener,

Inc., attention Sigmund Loew, President, or I*hilip

Lipson; and you will note some pencil notations on

the bottom of this letter to this effect, "Mr. McGee,

Vice President of Talon."

The Witness: Yes.

Mr. Lyon: The next of these is what appears to

be your file copy of a letter dated November 20,

1947, addressed to Evans & McCoy, signed Union

Slide Fastener, Inc., by Philip Lipson, Secretary,

and again having the "PlVsm" in the corner, indi-

cating it was dictated by Mr. Lipson; is that cor-

rect?

The Witness: Right.

Mr. Lyon: And the next of these is a letter

dated June, 22, 1948, to Mr. G. S. McKee, Vice

President, Talon, Inc. This appears again to be
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your file copy of such a letter, signed Union Slide

Fastener, Inc., Sigmund Loew, President.

The next of these is a letter on the letterhead

of Talon, Inc., dated June 25, 1948, bearing the

notation, "Grosvcnor S. McKee, Vice President-

Works Manager," in the upper left-hand corner,

addressed to Sigmund Loew, President, Union

Slide Fastener Company, and signed G. S. McKee.

And the last of these letters appearing in this

file [15] is a letter to Union Slide Fastener, Inc.,

on the letterhead of Evans & McCoy, dated Janu-

ary 20, 1948, signed William C. McCoy, and this

letter is addressed to the attention of Mr. Philip

Lipson.

And I will stipulate, if you wish, Mr. Graham,

that these documents which I have just identified

may be marked as an exhibit and that they consti-

tute a series of correspondence between the persons

whose names appear thereon and the persons to

whom they were addressed.

Mr. Graham : Right.

The Witness: Well, may I make a remark?

Mr. Lyon: You may make any explanation you

wish.

The Witness: There are a few letters here in

comiection with my correspondence with Mr. Mc-

Kee asking him for a favor, that he send me some

tape, which has nothing to do with this lawsuit, as

you can see, and Mr. McKee answered and he
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sent me the sample which I needed for some experi-

mentation with the tape.

I do not recall sending this letter (indicating).

It might be. It is more than five years, five and

a half years. I don't see my signatvu-e and I do not

recall.

]Mr. Graham: The date on that letter is June

Hi, 1947, addressed to Evans & McCoy, on the let-

terhead of Union Slide Fastener Co.

Mr. Lyon: Well, can we mark these as exhibits

and then give this one a sub-letter so as to identify

it more [16] particularly?

Mr. Graham: All right.

Mr. Lyon: Why don't you offer them all as Ex-

hibit whatever you want to give it, and then we

will put A, B, C, and so forth, on the various let-

ters.

Mr. Graham: All right. I offer these letters as

Defendant's Exhibit 1. You have no objection?

!^^r. Lyon : Xo objection.

Mr. Graham: All right, let's get these in chron-

ological order again.

Mr. Lyon: They wore in chronological oT'der

until he pulled that one out.

(Wliereupon \ho letters above referred to

were marked by the Notary Public Defend-

ant's Exhibits 1-A to 1-J, inclusive, and are

attached hereto and made a part hereof.)

Mr. Lyon : Let the record show that the letter

to which the witness was referring when he stated
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lie couldn't recall signing it has been marked
Defendant's Exhibit 1-B.

Mr. Graham: So stipulated.

Mr. Lyon: I don't know that the record is

straight on that, but in stipulating that this cor-

respondence is correspondence between the parties

I don't want it to l)e understood that I am stipu-

lating that Exhibit 1-B was sent. I was just as-

suming it was. It now appears it may or may not

have been.

Mr. Graham: You make that reservation in

the [17] stipulation?

Mr. Lyon: Yes. I might state we will check

our files and see if we received it, and if we have

a copy we will admit it.

Mr. Graham: All right.

Q. (By Mr. Graham) : Mr. Loew, does the

series of correspondence which has just been intro-

duced into evidence refresh your recollection that

before Mr. McKee visited your plant on April 15,

1948, claim had been made against your company

on behalf of Talon that you were infringing Tal-

on's patents? Perhaps you would like to look at

those.

A. (After examining the exhibits) Yes.

Q. And does it refresh your recollection that a

request was made of you to permit a representa-

tive of Talon to examine your machines?

A. Yes. Mr. McKee came in and we didn't
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liiilc anything. "We showed liitii everything we had

out there.

Q. I show you Defendant's Exhibit 1-G and

ask you if you recall having seen that letter be-

fore?

A. I do not exactly recall but that was :nore or

less the spirit in which we were working. So I

must have read that. 1 haven't got such a good

memory to remember all the details.

Q. All right. Mr. McKee did visit your plant.

We have agreed that the date was April 15, 1948.

A. Right. [18]

Q. And did \\o inspect your machines'?

A. Right. He went through the ])lant and he

has seen machines.

Q. Did he watch the machines in operation?

A. "Well, foT- a certain length of time, yes.

Q. And did he ask any questions about the

machines?

A. Probably. I just don't remember exactly.

Q. Now, after he had inspected the machines,

did you have any further conversation with him?

A. "Well, yes, he came to the office and was

discussing certain things.

Q. "Was Mr. Lipson present at that time?

A, Mr. Lipson was present.

Q. Did Mr. McKee make any statement as to

whether or not your machines were similar to

Talon machines?
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A. I do not remember of him making such a

statement.

Q. Now, does it refresh your recollection as to

whether ov not there was any discussion of that

kind when it appears from these letters that a

claim had been made against your company that

you were infringing Talon's patents ? Did you talk

about infringement when Mr. McKee was there?

A. No.

Q. He made no statement of any kind to you

regarding infringement? A. No. '.

Q. And did you hear anything after that meet-

ing [19] from Talon, whether it was Mr. McKee or

somebody else in Talon?

A. I don't remember. I don't recollect.

Q. Did you ask him any questions on the sub-

ject of infringement? A. No.

Q. Did you ask him for permission to inspect

Talon machines ?

A. I did not, being he took me through the

Talon plant about 1945, I believe it was, or 1944.

Q. That was before this correspondence.

A. I didn't ever drive back East to inspect

Talon's plant.

Q. That was before this correspondence took

place ?

A. Yes. He incited me a few times before

whenever I am in the East to come in and visit

him. It wasn't exactly for inspection of the plant.

I wasn't particularly interested.
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Q. Mr. Loew, I show you Exhibit 3 attached to

the answers by the Talon Company to iuttnToga-

tories propounded on belialf of the defendant in

this hiwsuit, which is a written statement dated

Aitvil 29, 1948, addressed to Mr. R. E. :\leech, with

a notation that copies had been sent to Mr. "Ward

M. Robinson and Louis Walker.

It is stipulati'd that iSIr. R. E. Meech is house

attorney for Talon, Inc. [20]

Mr. Lyon: He is attorney of record in this

case.

Mr. Graham: And attorney of record in this

case; and that ]\rr. Wai-d M. Robinson is Vice

president of Talon, Inc., and that ^Nlr. Louis

Walker is President of Talon, Inc.

Q. (By Mr. Graham) : I will ask you if that

refreshes your recollection as to your discussions

with Mr. McKee on the occasion of that \isit?

A. Is it this i)aragraph

Q. No, I would appreciate it if you would read

the whole thing.

Mr. Lyon: While you are reading it, Mr. Loew,

it will save us time if you will have in mind that I

am going to ask you, if Mr. Graham doesn't,

whether this writing set forth before you fairly

summarizes the conversations and the things that

took place during this meeting with Mr. McKee.

Tlu^ Witness: (After reading the document re-

ferred to.) All that is correct that you have here.
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I couldn't write it any better right at the time

after the meeting.

Q, (By Mr. Graham) : Your testimony is that

this statement accurately represents the conversa-

tions you had with Mr. McKee?
A. That is right, to the best of my memory.

Q. Do you recall having any conversation with

Mr. McKee on the occasion of that visit about a

machine for making No. 2 zippers'?

A. I wrote him about it, and I asked him if he

could [21] send me some samples of special tape

which is used on No. 2, and I told him that I was

working on that, and he sent me the samples of

tape which I have used in making these tests.

Q. AVas there any discussion between you and

Mr. McKee about the possible purchase of that

machine by Talon?

A. Well, yes, I think he had talked about some-

thing like that.

Q. Did he express interest in it?

A. Yes, that is right.

Q. And when you wrote to him asking him for

some tape for a No. 2 machine, did he send you

the tape? A. Yes, he did.

Q. And did you have any further dealings with

him after you had received the tape?

A. I most likely thanked him for it, and I don't

know, I think I have sent him a sample of the

zipper made on the tape, just to show him that I

was working on that, but no selling or
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Q. No transaction ever developed?

A. No transaction, im.

Q. Mr. IjOpw, did you liave any conversation

with Mr. Philip Lipson of Union Slide Fastener

earlier this year about the nieetinsj that you and

he had with Mr. David Silberiuan in 1948?

A. Yes.

Q. And (lid you fur)iish i\Ir. l.ipson with any

written [22] statement at that time?

A. Yes. He asked for a letter, a statement, to

that effect, and we haw given him a lett(U' to that

effect.

Q. I show you a letter dated Februaiy 4, 1952,

addressed to Mr. Phili]) Lipson and purporting

to bear your signature, and ask j'^ou if you can

identify it?

Mr. Lyon: May I ask the xHii"pose of this?

Mr. Graham: To refresh his recollection.

The Witness: Yes.

Mr. Graham: Do you want me to offer it for

identification ?

Mr. Lyon: Well, I am going to object to it.

Mr. Graham: Well, I won't offer it then. I will

just ask him if it refreshes his recollection.

Q. (By Mr. Graham) : Does that letter re-

fi-esh your recollection as to any statement that

may have been made by Mr. David Silberman con-

cerning Mr. Silbemian's patent?

A. Well, as I say, we were trying to offset with

our patent or with my patent this square unit of
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his patent which he claims he was using; and he,

not in the exact words, expressed himself, as I said

before, that no patent really right now will hold

any water, so to say, or be strong, and that was

more or less the conversation that I can recall.

Q. Well, did he make that statement speci-

fically about his patent? A. Yes. [23]

Q. And does this letter refresh your recollection

that Mr. Silberman may have made a statement

about not enforcing his patent against your com-

pany if you didn't sell chain machines outside the

United States?

A. Particularly in Europe, yes, that was so to

say our meeting in there, and that ever\i:hing was

going around this question, that we shouldn't sell

any machines and go in tliis territoiy where he has

given a license or gets a royalty from his machines.

Q. On the occasion of the visit of Mr. McKee
to your plant, did Mr. McKee make any statement

to you that he was satisfied that your machines did

not infringe the Talon patents?

A. I do not know the exact wording of that,

but I think—I understood that the Talon people

do not take suit against me—I understood from

the conversation that they ai'e not going to give

me any trouble, so to say, in the patent situation.

Q. Well, did Mr. McKee say anything to cause

that understanding?

A. Not exact words that I am not infringing on

his patent or statements of that kind.



Union Slide Fastener, Inc., a corporation 1417

Defendant's Exhibit '^Q"— (ContLiuu'd)

(Deposition of Sigmnnd Loow.)

Q. You just got that impression?

A. I got that iiii|iri's>ioii.

Mr. Graham: I think that is all. [24]

Cross Examination

Q. (By Mr. Lyon) : Mr. Loew, when Mr. Sil-

berman came to California and you met him at

the Hollywood Roosevelt Hotel, .you had breakfast

with him there that morning, didn't you?

A. I did.

Q. That is right, and after you succeeded in

calming him down a litlte bit over the matter of

these remarks that ]\Ir. Lipson liad made, then

you began discussing the slide fastener business; is

that correct? A. Correct.

Q. And it is a fact, is it not, that as a result

of that conversation no arrangement or agree-

ment

Mr. (tvaliam: I ol)ject to the form of the ques-

tion.

Q. (By Mr. Lyon) : (Continuing) was made
with Mr. Silberman as to what was going to hap-

pen in the future; is that correct?

A- We hadn't made

Mr. Graham: I object to that. It calls for a

conclusion on the part of the witness.

jNIr. Lyon: Your ol\iection has been noted. Well,

I will reframe the question.

Q, (By Mr. Lyon) : At that meeting did you

reach an imderstanding, a firm imderstanding with

Mr. Silberman, as to Avhat you Avere to do and what
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he was to do in the future with respect to slide

fastener machines? [25]

Mr. Graham: I wish to make the same objection.

The Witness: No, we hadn't had an understand-

ing at that time.

Q. (By Mr. Lyon) : Now, I believe at one time

you informed me that—and I think your testimony

here is to the same effect, correct me if I am
wrong—that you had some machines which you

had proposed to sell in Europe, and that there was

some talk with Mr. Silberman about his purchas-

ing those machines from you; is that correct?

A. Correct.

Q. And sul^sequent to that meeting he went

back to New York and called you on the telephone,

did he not? A. Correct.

Q. And he asked you then if Mr. Lipson would

be willing to bring those machines with him and

come to New York, did he not?

A. Not to luring the machines, ])ut he asked

us to come to New York. He asked me or Mr.

Lipson, as far as I remember that.

Q. And as a matter of fact you dropped it

right there, didn't you, and neither of you went *to

New York?

A. It wasn't a definite date or anything. He
asked us to come to New York, but he didn't have

anything definite to give. We thought it was a

waste of expense or something of that kind. If

he would have had something definite he would
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have offered it then, and lie didn't ol'fcr ns anything

[26] definite. He asked us to come to New York,

{}. Now, on direct examination you started to

make a remark and Mr. Oraliam olijected to it on

tlie gromid it was not responsive. If my notes

are correct, you stated that dimng this conversa-

tion with Mr. Silbennan you agreed witli him that

you had adopted some of Mr. Silberman's ideas.

Now, will you go on and finish that answer, if

you please.

A. Well, I have developed a macdiine for the

manufacturing of zippers on the same line that we

are—that I liave used before. I don't know what

Mr. Lipson is using now and what exactly takes

])lace. Now, these gentlemen undei'stand that; but

as I say, at that time I have used principally the

same ideas that my patent was based on. However,

being I have developed this patent in the time of

war—in 1939 I lived in Canada and Canada was

at war, and we couldn't get any material and we

couldn't afford at that time to build a special ma-

chine. So I adopted a die which fitted into a punch

press. Now, I used this idea, not knowing exactly

that it was Mr. Silberman's on account of the

patent of Mr. Silberman came out later when we

had already this machine in o]:)eration.

Q. JNIr. Ijoew, when you first started business at

Union Slide Fastener in Los Angeles, Mr. Silber-

man was operating in T^os Angeles, too, was he not,

in the slide fastener business?
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A. Not to my knowledge. [27]

Q. Wasn't there an organization in Los Ange-

les known as Cap-Tin? A. Yes.

Q. Aiid wasn't that Mr. Sill^erman's business?

A. Not to my knowledge. I don't know. It

was the business of Mr. Eisenberg, Mr. Tal^ali and

Mr. Staff.

Q. I see. Was there an employee

A. Maylje Mr. Silberman had some interest

there. I have never looked up in the records to

find out if he has an interest in this Cap-Tin

business or not.

Q. And one of the employees of Cap-Tin at the

time just prior to your setting up Union Slide

Fastener was a gentleman by the name of Wald-

man, was it not? A. Yes.

Q. And Mr. Waldman sul^sequently became an

employee of yours at Union Slide Fastener; is that

correct ? A. Correct.

Q. And Mr. Waldman assisted you, did he not,

in the building of your first machines for Union

Slide Fastener for the manufacture of slide fast-

ener chain?

A. Not the first machine. I came over from

Canada and I brought some machines with me,

Mr. Lyon. However, this double machine, which

Mr. McKee exj)lains in here that he has seen four

in operation, those Mr. Waldman assisted me in

building.



Union Slide Fastener, Inc., a corporation 1421

Defendant's Exhibit "Q"—(Continuod)

(Deposition of Sionuiml Ia^ow.)

Q. Did he have any drawings witli liiiu wlicu

he eame to [2S| Union Slide Fastener?

A. Maybe he did. I was mainly interested in

that donbl(> unit in a machine instead of a punch

jiress which was not the ideal thing for this ma-

chine.

Q. Now, on direct examination you stated under

(juestioning by ^Ir. Graliam that at this meeting

with Ml". McKee he made no statement concerning

infringement: is that correct?

A, That is correct.

Q. And you also stated that Exhibit 3 to the

answers and interrogatories, which you read over,

fairly and accurately summarizes the conversations

that took place? A. That is right.

Q. Were there any conversations that took place

during 'Mv. McKee 's visit in April of 1948 to your

plant at Union Slide Fastener, between Mr. Mc-

Kee and Mr. Philip Lipson, that were taking place

out of your presence ?

A. If there were any diffei-ent it was out of

my presence.

Q. Well, did Mr. McKee leave you and go off

Avith Mr. Lipson some place?

A. No. To my—no, unless it was another date

or some other place, not to my knowledge.

Q. Then is it fair to say that Mr. McKee had

no opportunity during the visit of April 15, 1948,

to your plant to say something to Mr. Philip Lipson

that you didn't [29] hear?
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A. I think so, unless he made some remarks

while I was just—when I walked away from him,

but I do not presume that this took place.

Q. Now, you have had a lawsuit against Union

Slide Fastener, have you not? A. Right.

Q. That lawsuit has been settled, has it not ?

A. Right.

Q. That lawsuit was settled on or about Febru-

ary of 1952, wasn't it? A. Correct.

Q. And certain demands were made upon you

as to what you should be required to do as a result

of that—to effectuate that settlement, were they

not?

A. Well, yes. Mr. Lipson asks to give him a

statement to that effect, to the meeting with Mr.

Sillx^rman.

Q. And that statement is the statement that was

used to refresh your recollection, being a letter

written l^y you to Mr. Lipson dated February 4,

1952, and that was written as part of this settle-

ment of this litigation with Mr. Lipson; is that

correct? A. Well, yes, it was at that time.

Q. This gentleman I referred to a little while

ago as Mr. Waldman, his first name was Morris

Waldman; is that correct? [30]

A. Morris Waldman, that is right.

Q. I show you a photostat and ask if that is a

picture of the miit you refer to when you speak

of the double-headed machines that Mr. Waldman
helped you to put together out at Union Slide
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Fastener ? A. Right.

Mr. Lyon: The photograph just identified by the

witness is offered as PUiintiff's Exliibit A to this

deposition.

Mr. Graham: Mr. Lyon, I tliink I'm going to

have to object to that because there is no indica-

tion on it when it was taken, where it was taken,

that it is an exact reproduction of any macliine

that tlie Union Slide Fastener Company may have

used.

(Discussion off the record.)

Mr. Lyon: Well, it isn't too material. I will

withdraw the offer.

I have no further questions.

Mr. Graham : I have a couple more questions here.

Redirect Examination

Q. (By Mr. Graham) : Mr. Loew, regarding the

statement which was showii to you to refresh your

recollection as to any statement that may have

been made by Mr. Silberman to the effect that his

patent wouldn't hold water in court and that he

wouldn't try to enforce it against you if you didn't

sell any chain [31] machines in Europe, that was

a con-ect statement of your memory?

A. Right: as far as I remember, that was the

conversation.

Q. Now, did Mr. Silberman at any time say to

you that he was considering bringing a suit against

you for conspiracy for interfering with his sales

of machines in Europe?
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A. Mr. Silberman to me?

Q. Yes. A. Never.

Q. Now, when he made this telephone call to

you from New York and asked either you or Mr.

Lipson to come to New York in connection with the

sale of 10 machines tliat you had manufactured,

did you after that telephone call consult your at-

torney about the advisability of your going to New
York? A. Our attorney?

Q. Yes. A. Not to my knowledge.

Q. You don't recall having done that?

A. No, I don't recall.

Q. Who was your attorney at that time, do you

recall? Was it Mr. Solomon?

A. AVell, we have used Mr. Solomon to draw up

an agreement between Mr. Lipson and myself, and

I have used him on a few occasions, but we didn't

have any attorney. [32]

Q. Well, you didn't have any discussion with

Mr. Solomon about that telephone call of Mr. Sil-

berman ?

A. I don't recall. I don't remember. Maybe

I have mentioned to him that I have seen him. I

don't remember.

Mr. Lyon: May we identify this Mr. Solomon

a little bit more carefully?

Mr. Graham: Surely.

Mr. Lyon: Do you by any chance mean Mr.

Solomon Kleinman?

The Witness: No. It is Solomon & Howie. I
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think that is the finn name. Tiiey arc in Holly-

wood.

Q. (By Mr. Graham) : Do yon remember Mr.

Solomon's first name?

A. William Solomon.

Q. He is an attorney in Los Angeles?

A. Yes, if he is still practicing. I haven't seen

him.

Q. He was at that time?

A. Yes, he was at that time.

Q. Did Mr. Silbennan ever say that he was

considering a suit against you for conspiracy based

upon some help or assistance that you may have

had from JMi". Waldman in manufacturing your

machines ?

A. I have never seen Mr. Dave Silberman since

that meeting with Mr. Lipson in the Hollywood

Roosevelt Hotel?

Q. Did he say anything about that at that time?

A. Xot that I recall.

Mr. Graham: All right, that is all.

Recross Examination

Q. (By Mr. Lyon) : In response to that state-

ment of Mr. Silberman in April of 1948 wherein he

stated, according to your letter of February 4,

1952, to ]\[r. Lipson, that he knew his patent

wouldn't hold water and that he wouldn't enforce

it against you if you stayed out of Europe, did

you respond to that statement in any mamier agree-

ing to such terms?



1426 Talon, Inc., a corporatioyi, vs.

Defendant's Exliibit "Q"—(Continued)

(Deposition of Sigmimd Loew.)

A. No, we hadn't had any agreement whatso-

ever at that time.

Q. Did you consider yourself boimd to Mr. Sil-

berman to refrain from selling machines in

Europe ? A. No.

Q. Now, this Mr. Waldman, did he ever tell you

or did you ever otherwise learn that he had signed

an agreement with the principals of the Cap-Tin

Company or with the company itself which pro-

hibited him from going to work for you?

A. Mr. Waldman when he offered himself to

me to come to work for me, he told me that he is

under—he is working for them; and I told him as

long as he works for them, although I need a man
of his caliber who knows the zipper business, on

account he was working for a number of years in

the zipper business, and I needed his help, however,

I said as long as he is connected with another firm

of course we [34] cannot enter into any luider-

standing, any agreement.

When he came to work for me he told me that

he was released of his agreement and he is free and

he is looking for a job.

Q. Did you offer him any interest in the busi-

ness at that time?

A. No. I told him I would need a man as a

superintendent and if he would prove to be the

calilier of man that I would need that I would

eventually give him an interest,—a bonus from the

j)rofits, an interest in the profits of the business.
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Mr. Lyon: That is all.

Redirect Examination

Q. (By Ml-. Graham) : Mr. Loew, at the time

you had your meeting with Mr. Sillierman in April

of 1948—it wasn't April, it was August of 1948—

you had 10 machines that you had manufactured

that you were considering for sale in Europe?

A. That is right, approximately.

Q. And you have testified that according to

your memory Mr. Silberman told you that he would

not enforce his patent against you if you didn't sell

machinos in Europe. That is correct, isn't it?

A. ^^\ll, he wanted us not to interfere with

his arrangement that he had out there in getting

royalties yearly or monthly, I don't know, but he

felt that we are [35] doing him a lot more harm

than what our total sales might amount to in

Europe, his yearly income and so on.

Q. And when he made that statement to you,

or after he made that statement to you, you asked

him to try to sell those 10 machines for you, didn't

you?

A. No. We told him, and Mr. Tipson, although

we didn't have any definite sales at that time, but

Mr. Lipson told me and told him that we have 10

machines sold there. In other words, we have po-

tential buyers there, he believes he will be able

to sell 10 machines there in Europe. So he volun-

tarily says, "If I buy these 10 machines from you,
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I sell them for you to a certain place, another

place where they will not interfere with my busi-

ness, would you agree not to sell any more," and so

on and so forth.

That was the conversation.

Q. What was your response to that?

A. Well, we had agreed, on account we needed

the sale of 10 machines very badly and we
shouldn't have any trouble there, and so forth, that

between us at that time, as I understood Mr. Lip-

son, we would agree to that, providing of course

we would have a definite agreement with him,

which we didn't have.

Q. Were the machines, these 10 machines we

have l)een talking al>out, ready at that time, ready

for delivery to someone who might purchase them?

A. I don't think we had 10 machines ready then,

no. [36] We had some under construction and we

had—I don't rcmemlDer, five or six in the plant

that we have used ourselves. We have five I under-

stand mider construction.

Mr. Graham: All right, that is all.

Recross Examination

Q. (By Mr. Lyon): Mr. Silberman's proposal

to you to buy these 10 machines was for the pur-

pose of shipping them to some other place, such as

South America and so on, so as to prevent them

going to Europe? Is that your understanding of

his purpose?

A. Well, he was going to place them somewhere.
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I Te didn't mention where he would put them in or

Avhat he would do with Ihcm and so on.

Q. He wanted to prevent you from srlling them

in Europe, was that his purjxise?

A. Yes. Maybe he wanted to give them to the

same place, and being as they had to manufacture

them any^vay, maybe it was worthwhile to pay a

little more and have these fellows out of the terri-

tory. But that was conversation only.

Mr. Lyon: That is all.

Redirect Examination

Q. (By Mr. Graham) : This meeting with Mr.

Silberman was had at Mr. Silbennan's request?

A. He telephoned us, yes. I mean that is the

way we have loiown that he is in town, he called

us.

;^^r. Graham: All right, that is all.

Mr. Lyon: That is all. We will stipulate that

the deposition may be signed by the witness be-

fore any Notary Public.

Mr. Graham: So stipulated.

/s/ SIGMUND LOEW.
Subscribed and sworn to before me this 10th day

of December, 1952.

[Seal] /s/ MAURICE N. NEWMAN,
Notary Public in and for the County of Los Ange-

les, State of California.

[Endorsed] : Filed Dee. 15, 1952.
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DEPOSITION OF WILBLTE B. JAGER

Deposition of Wilbur B. Jagcr, called as a mt-

ness on behalf of the defendant, taken on Tuesday,

the 25th day of November, 1952, at the hour of

10:00 o'clock A.M., at 5225 Wilshire Boulevard,

10th floor, Los Angeles, California, pursuant to

Notice, before H. A. Singletary, a Notary Public

in and for the County of Los Angeles, State of

California.

Appearances: For the Plaintiff: Lyon & Lyon,

by: Charles G. Lyon, Esq. For the Defendant:

Solomon Kleinman, Esq., Fulwider, Mattingly &
Babcock, William J. Graham, Esq., l)y: William

J. Graham, Esq. [1*]

WILBUR B. JAGER
called as a witness on behalf of the defendant,

being first duly sworn, testified as follows:

Mr. Graham: This deposition is taken pursuant

to Notice, the original of which has been handed

to the stenographer.

Direct Examination

Q. (By Mr. Graham) : Mr. Jager, were you

in the room when we talked with Mr. Loew about

the nature of this proceeding? A. Yes.

* Page numbers appearing at top of page of Original Dep-

osition.
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Q. You understand tlie nature of the i)roceed-

ing? A. Yes.

Mr. Lyon: I think we can stijniLite that this

is the man who is intended to be referred to in

your notice when you refer to him as William U.

Jager, and I make no objection as to the infor-

mality.

Q. (By Mr. Graham) : Mr. Jager, you are an

employee of Talon, Inc.? A. Yes.

Q. And what position do you hold?

A. "Western Regional Manager.

Q. And you were an em])loyee of that firm in

1.Q49 ? A. Yes.

Q. And did you hold the same position at that

time? A. Yes. [2]

Q. Do you recall attending a meeting at the

office of Talon, Inc., on September 30, 1949, be-

to'een yourself and representatives of other slide

fastener concerns?

A. I remember such a meeting. I wouldn't

recall the date.

Mr. Graham: I tliink probably we can agree on

that, can't we?

Mr. Lyon: I think so.

Mr. Graham: I think it is in the answer to the

interrogatories. It says here during 1949, it doesn't

pin down any date.

Mr. Lyon: Well, there was only one meeting of

this type.

Mr. Graham: That is right.
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Q. (By Mr. Graham) : You do recall a meeting

in 1949 which you attended and wliich was at-

tended by Mr. Eisenberg representing the Cali-

fornia Slide Fastener Company, and Mr. Philip

Lipson representing the Union Slide Fastener

Company, and Mr. Napp of the Roxy Thread Com-

pany? A. Yes.

Q. And do you recall who arranged that meet-

ing?

A. My recollection is that the meeting was ar-

ranged by Mr. Abramson of the Apparel Manufac-

turers Supply Company.

Q. And was that concern at that time either

a ,iol)ber or an agent for Talon zippers?

A. Yes, they were jobbers. [3]

Q. Do you recall any person in particular—do

you recall whether any person in particular pre-

sided at that meeting?

A. ISTo, I don't recall that.

Q. Well, when the meeting convened did you

make any statement to the meeting as to its pur-

pose? A. No.

Q. Do you recall what the purpose of the meet-

ing was?

A. Not particularly. There had been a lot of

talk on the part of our jobber about the fastener

situation in general, and as I recollect he called

me at one time and wanted to know if there could

be a meeting or a get together or something of

that nature, and we happened to have some facili-



Union Slide Fastener, Inc., a corporation 1433

Defendant's Exhibit '^AI"— (Coiitiiiuod)

(Deposition of Wilbur B. Jagvr.)

ties down in our l)uildiup: that wore apropos, and

so he wanted to know if they could use tlieni.

Q. Did Mr. Abramson attend lliat meeting?

A. No, he didn't.

Q. Do you recall what Avas discussed at that

nieetius:?

A. Well, there was a lot of conversation.

Q. Well, what was it about?

A. Well, it was about the fastener business in

general, the product, the price, and generalities, so

to speak, apropos to the business,

Q. Well, at that time was there considerable

difficulty in the industry regarding the lowering

of prices of [4] zippers?

A. Well, no more so than at a lot of other points

in the history of the industry.

Q. AVell, do you recall whether at that time

Mr. Lyon : Have you got everyone that was pres-

ent at this meeting?

Mr. Graham: I think we have.

Mr. Lyon: No, you have got only Eisenberg,

Lipson, Napp and Mr. Jager. There were two

other people present, weren't there?

Q. (By Mr. Graham) : Do you recall who else

was present at that meeting besides those named?

A. ]\Ir. Detweiler, and there was another gentle-

man with Mr. Napp, whose name I don't recollect

at the moment.

Q, Mr. Bogash? A. Correct.

Q. xIjkI Mr. Bogash is associated with ]Mr.
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Knapp? A. So I understand.

Q. In tlie business of Roxy Thread Company?

A. Yes.

Q. i\jid Mr. Detweiler is an employee of Talon?

A. Correct.

Q. Do you recall whether at that time the Con-

mar Fastener Company had reduced its price con-

siderably ()]i 7-inch skirt zippers?

A. I don't remember. [5]

Q. Do you recall what the market was for skirt

zippers at that time?

A. Well, I don't know exactly what you mean.

Q. Well, the relative prices charged by the dif-

ferent manufacturers for 7-ineli skirt zippers?

A. Well, there was a fluctuation in price, always

has been. You could possibly term it competitive.

Q. Well, when you say a fluctuation in price,

there were zippers being sold at a price—7-inch

skirt zippers being sold at a price below the price

then being charged by Talon? A. Correct.

Q. In answer to Interrogatory No. 83 pro-

pounded by the defendant to Talon, the answers to

which are dated May 5, 1952, which were signed

by you, you answered in response to the question,

the purpose of the meeting which we are now dis-

cussing was to discuss market conditions. Is that

correct ? A. Correct.

Q. That was the purpose of the meeting?

A. Correct.

Q. And in answer to Interrogatory No. 83-E
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which read: "State whether any discussion was liad

at that meeting concerning the then current prices

of the standard 7-inch skirt zipper," your answer

was yes. That is correct? A. Correct.

Q. Now, can you tell us what that discussion

was, [()] in your own words'? "We just want to

know what happened at that meeting, what w^as

said by you and what was said by the others

])resent.

A. "Well, very frankly the meeting has been so

]ong ago and there was so much said on the part

of the people that attended it that I could never

hope to remember j)articularly what was said.

However, the general drift, as I recall, was that

of the gentlemen present Mr. Napp did most of

the talking, Mr. Eisenberg and Mr. Lipson chiming

in relative to their own concerns, and we were

imn'o or less—when I say we, I mean Mr. Det-

weiler and myself—^were listening to a discussion

that revolved around skirt fasteners and then

jumped into other styles of fasteners and prices

that the different firms represented there were

selling for, and even going into maybe some in-

stances that might have to do with an account or

accounts. There was a lot of conversation, ])ut I

can't

Q. "Well, the nature of the conversation is what

I'm trying to get at.

A. "Well, I think the nature of it had t-o do with

the price situation and competitive conditions ex-
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isting in the market and quite a few accusations,

rather pointedly in some cases, between some of the

firms represented in the room about what they were

indi\'idually doing and selling their fasteners for.

Q. What accusations were made by whom? [7]

A. By the people present.

Q. Directed to whom? A. Each other.

Q. None directed to Talon? A. No.

Q. Was there any discussion at the meeting

about the Wilzip zipper?

A. The name was brought up.

Q. What else was said about it?

A. Well, franl^ly I can't remember what was

said about Wilzip specifically.

Q. Well, was anything said about Talon intro-

ducing the Wilzip zipper on the Pacific Coast?

A. Well, the Wilzip fastener had already been

introduced on the Pacific Coast.

Q. By whom? A. By Talon.

Q. And is the Wilzip fastener a less expensive

fastener than the standard Talon fastener?

A. Yes.

Q. How much less expensive is it? I mean,

what did it at that time sell for, if you recall?

A. I don't recall what the price was of the

fastener at that time.

Q. If I mentioned 41/) cents would that refresh

your recollection? [8]

A. That could have been the price. I could

check it from office records, what the price was of
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the product at that time, but I can't recall at this

moment just what the price structure was.

Q. nid you make any statement to the others

in'i'seiit that Talon might reduce the price of the

W'ilzip zipper if the other ni.anul'acturers reduced

their prices any further than they had already

done? A. Not that I recall.

Q. You say that the Wilzip zipper had been in-

troduced on the Pacific Coast. Do you recall ap-

proximately the time when that had Ixh'U done?

Mr. Lyon: If I may make a statement there, I

think that is a mistake on the part of the witness.

I checked this matter with the warehouse records

Friday of last week and the first shipment of zip-

pers into this area was in April of 1952, and I

think the witness is confused betw-een the time

when he executed the answers to the interroga-

tories and the time of this meeting, because—

I

wdiild like to have the record straight, because in

answer to Interrogatory 83-F he stated in May of

1952 that Wilzi]! had not been shipped into this

competitive market as of that date. So there is an

obvious inconsistency between that and the state-

ment that they had already been shipped in here

in 1949.

Q. (By Mr. Graham) : Now, you have just

heard the statement of your counsel, Mr. Jager,

that in answer to [9] Interrogatory No. 83-F you

stated that as of May 5, 1952, the date on which

you signed these answers, that Wilzip zippers had
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at no time been shipped into this competitive mar-

ket, obviously referring to the Los Angeles mar-

ket, and in answer to a question that I asked you

previously you said that at the time of tliis meeting

in 1949 the Wilzip zippers had already been intro-

duced to the Pacific Coast. Do you wish to clarify

your answer?

A. Well, I think what my thinking was when I

say "introduced," I think there was a question pre-

viously there, did the name Wilzip come up at the

meeting, or some such statement. I meant intro-

duced from the standpoint that the name was

known to the trade, because Talon had such a

fastener and no doubt the name was familiar.

Q. Well, do you know whether persons repre-

senting other concerns or concerns other than those

represented at the meeting had been invited to the

meeting but did not attend? A. I don't know.

Q. And you don't recall any discussion of the

sale of Conmar zippers at that time at a very low

price? A. Not that I can remember.

Q. Do you recall that there was any discussion

about discounts and premium sales being made by

the various manufacturers'?

A. I think there was some discussion along those

[10] lines, yes.

Q. Well, did you on behalf of Talon make any

objection to that type of transaction?

A. I don't remember specifically that I did,

other than there was, as I recollect, some discussion
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about fasteners being sold other than at pul)lished

]irice lists, aiid as I remember, there was a lot of

convei-sation which I couldn't remember now.

Q. Well, at that time Talon was not offering

any special discounts or preniimns on the sales of

its zii^pers? A. No, sir.

Q. Did the representatives of any of the finns

presi'iit make any complaint about advertisements

that had been published by Talon giving publicity

to the names of some of their chief customers?

A. Not that I recall.

Q. Was there any discussion about the sale of

the Wilzip zipper in the Eastern part of the United

States? A. Not that I remember.

Q. Was there any discussion about smaller

firms, finns smaller than Talon, going out of busi-

ness on the Eastern Coast after the sale or after

the placing on the market there of the Wilzip zip-

per?

A. I don't remember any such discussion or

statements.

Q. At the time of this meeting, Mr. Jager, did

you [11] know or had you been informtHl by any

of your superiors that the Talon organization had

acquired a patent issued to David Silberman for

a zipper manufacturing machine?

A. No, T have no information at all on any-

tliing like that.

Q. Well, did you make any statement at the

meeting that you and your associates would not
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like to have the Wilzij) zipper sold in this market,

that is the Pacific Coast market, in competition

with Talon zippers?

A. I don't remember any such statement.

Q. Did you liave any instructions from your

superiors concerning this meeting that was held

in 1949? A. No.

Q. Did you inform them that such a meeting

had been held? A. No.

Q. And there isn't any report of the meeting or

the discussions that were had at the meeting?

A. Not that I know of.

Q. You didn't prepare any? A. No, sir.

Q. Did any of those present at the meeting

complain that they were suffering from a price

war in the zipper industiy?

A. It would seem to me that they were all doing

a lot of complaining and accusing of each other,

about what [12] they were suffering at each others

hands, yes.

Q. No complaints against Talon? A. No.

Q. Did Talon have any complaints against

them ? A. No.

Q. Was any statement made by anyone present

at the meeting that his firm would sell zippers as

low—that is 7-incli skirt zipj^ers—as low as 2 cents

each if he had to?

A. I don't recall that exact wording.

Q. Well, what do you recall about that?

A. I recall a statement to mind made by Mr.
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Napp, that if ho had to he would put a p:old brick

in every box of zippers, if he had to to sell them.

Q. Do you recall to whom he made that re-

mark? A. To the general group.

Q. Now, you said in answer to a previous ques-

tion that Mr. Lipson did some talking at this meet-

ing. Do you recall the nature of what he said?

A. Oh, I think, as T recall, it was aloug the

same Hues that the other gentlemen, Mr. Eisenberg

and ^Ir. Napp, were talking. It had to do with

the price of fasteners.

Q. Did he say anything about his own prices?

A. He talked about his own prices, but just

what he said I don't remember. I couldn't say

specifically.

Q. Did Mr. Lipson make any statement to the

effect that he wouldn't like to see any price w-ar

in the zipper [13] industry? A. He may have.

Q. Did he say anji:hing about whether or not

he had been offering special premiums or dis-

counts ?

A. Well, as I remember there was a complete

denial on the part of the three local finns repre-

sented that any of them were doing anything along

that line.

Q. Xow, you also said that Mr. Eisenberg had

something to say at the meeting. Do you recall

what it was that he said?

A. Well, not specifically in so many words,
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again generalities on the same subjects of prices

and products.

Q. Did he complain about the competition being

offered by Conmar?

A. I can't remember whether he complained

about—he complained about competition in general,

l:)ut I can't remember whether he complained spe-

cifically about Conmar.

Q. Do you know whether a representative of

Conmar was invited to the meeting"?

A. ISTot to my knowledge.

Q. Do you recall what Mr. Bogash had to offer,

what he said at the meeting, if he said anything'?

A. I don't recall Mr. Bogash saying anything.

I don't remember at all.

Q. And have you told us everything that you

recall that Mr. Napp may have said? [14]

A. Well, the one statement that I mentioned,

that would stand out in my mind. Aside from

that, I think Mr. ISTapp did a lot of talking but

again it was along the same lines I previously de-

scribed from others. Specific statements, no.

Mr. Graham: I think that is all I have.

Cross Examination

Q. (By Mr. Lyon) : Do you recall an incident

in which Mr. Napp handed out his i)rice cards to

the people that were present and said, "These are

my prices?" A. Yes, I do.

Mr. Lyon: That is all.
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Mr, Graliain: That is all. We will stipulate that

tlu' deposition may be signed before any Notary

Public.

Mr. Lyon: So stipulated.

/s/ WII>Bl^R P.. JAGER.

Subscribed and sworn to before me this 4th day

of Dec, 1952.

[Seal] /s/ M. S. MUSAXTE,
Notary Public in and for the Countj^ of Los Ange-

les, State of California. My Commission Ex-

pires May 31, 1956. [15]

[Endorsed]: Filed Dec. 8, 1952.

DEFENDANT'S EXHIBIT "AJ"

[Title of District Court and Cause.]

DEPOSITION OF C. F. DETWEILER

Deposition of C. F. Detweiler, called as a witness

on behalf of the defendant, taken on Tuesday, the

25th day of November, 1952, at the hour of 10:00

o'clock A.M., at 5225 Wilshire Boulevard, 10th

floor, Los Angeles, California, pursuant to Notice,

before H. A. Singeltary, a Notary Public in and

for the County of Los Angeles, State of California.

Appearances: For the Plaintiff: Lyon & T-^yon,

by: Charles G. Lyon, Esq. For the Defendaiit:

Solomon Kleiiunan, Esq., Fulwider, Mattingly &
Babcock, William J. Graham, Esq., by: William

J. Graham, Esq. [1*]

* Page numbers appearing at top of page of Original Dep-

osition.
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C. F. DETWEILER
called as a witness on behalf of the defendant,

being first duly sworn, testified as follows:

Mr. Clraliam: This deposition is taken pursuant

to Notice, the original of which has been handed

to the stenographer.

Direct Examination

Q. (By Mr. Graham) : Mr. Detweiler, will you

give us your full name and address, please?

A. Charles F. Detweiler, 5447 Zelzah, Encino,

and that address is good for the next maybe 20

days and then it will be 5100 Woodley, Encino.

Q. Mr. Detweiler, you w^ere present in the room

when we explained to the witness Mr. Loew the

nature of this proceeding? A. I was.

Q. And you imderstand it? A. I do.

Q. You are an employee of Talon?

A. Correct.

O. And what is your position?

A. Retail Promotional Manager, Western Re-

gion.

Q. And Vvdiat was your position in 1949?

A. Southwestern District Sales Manager.

Q. Do you recall attending a meeting at the

office [2] of Talon in 1949 about the month of

September which was attended by Mr. Robert Eis-

enberg, Mr. Napp, Mr. Philip Lipson, Mr. Abe

Bogash and Mr. -Jager of your firm?

A. I do.

Q. Do ,you know who arranged that meeting?
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A. Yes, Julius Abranisou whose uanie you did

not mention but who was also present.

(Deposition of C. F. Detweiler.)

Q. It is youi- recollection that Mr. Abramson

was also present at that meeting? A. He was.

Q. .Vnd what concern is he associated witli?

A. Threads, Inc. is the name of the—I may be

in error on his being present. He engineered the

deal so I took it for granted that he was there,

—

Threads, Inc. or Apparel Manufacturers Supply.

They operate luider two names.

Q. And does either of those names have some

lousiness relations with Talon?

A. At that time they were a jobber for Talon,

a jobber to the women's ready-to-wear field or

trade.

Q. And do you know whether there w^ere other

concerns other than those represented at the meet-

ing who had been invited to it?

A. That I do not know.

Q. Now, it was held at the Talon office, and

where was that office at that time?

A. 18th and Hill Streets in Los Angeles. [3]

Q. Ajid was the meeting held in any special

room in that office?

A. It was held in a conference room that is

part of our office set-up down thei'e. The reason

for it being held there was that that was the only

meeting place for that special gi'oup where they

wouldn't have to sit on packing cases.

Q. Zipper packing cases?

A. That is about it, yes.
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Q. And did anyone in particular preside at the

meeting ?

A. Everybody concerned had their two bits

worth. It was kind of a crying session, if you

want to i^ut it that way. I don't know that anyone

did preside.

Q. Did anyone open the meeting and explain

the purpose of it?

A. I imagine that Mr. Jager did.

Q. And do you recall the purpose of the meet-

ing, that was stated at that time?

A. Yes. To put it very frankly, it was an at-

tempt to find out who was calling who who.

Q. You mean it was a session to air com-

plaints ?

A. That is right, air complaints and call a spade

a spade. Customers were quoting prices supposedly

quoted by one local manufacturer. The local man-

ufacturer was telling the representative of some

other manufacturer that he never [4] in the world

quoted such a price, and frankly nobody knew who

to believe, and we were sitting on the sidelines

watching a pretty good show.

Q. Wlien you say customers, customers of

whom ?

A. Customers of all of the local zipper manu-

facturers. By customers, I mean garment manu-

facturers, handbag manufacturers.

Q. Were any of these garment manufacturers

also customers of Talon?
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A. Yes, most of them.

Q. And liad tliev made any ('onii)]aints to Talon?

A. No. We did not ^et into any of the eat

and dog fight priee angles.

Q. AN'ell now, T think niaylie you misunderstood

my question. I don't mean complaints by those

l)vesent at the meeting but eomiilaints of ])UT"ehas-

crs of zi])])ers, ai)parel nianufaeturevs. Did any

of them complain to Talon about the situation in

the zipper industry? A. Yes, continually.

Q. And what was the nature of their eom-

I)laijits?

A. The nature was that they couldn't sell Talon

zippers at Talon list and afford to continue carry-

ing Talon fasteners because tliey were being under-

sold by everybody else in the market, and that at

that time there seemed to be little or no rhyme,

reason or pattern to the prices that were being

quoted. [5]

Q. Do you recall at that time the Coimiar Com-

pany was selling zippei's in this market at a very

low price, conducting a sort of closeout sale as it

were of 7-inch skirt zippers ?

A. I am reasonably sure they were. That is a

habit of theirs, biit it was nothing that ever caused

us any great concern because it was always a one-

shot attempt at something they found hard to get.

Q. But you were concerned about the complaints

of customers?
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A. You nii2;lit say our jobl^er was concerned.

The only complaint we ever got, I niigiit add, is

that our prices were too high, and the prices were

usually so far out of line that there was no quib-

bling about it. They were too high and that usually

ended it right there.

Q. Was there any discussion at the meeting of

the Wilzip zipper? A. Yes.

Q. Do you recall what that discussion was

about ?

A. I don't recall anything other than it was a

possible for the future.

Q. Was any statement made at the meeting that

the Wilzij) zipper might be introduced in the Pa-

cific Coast market?

A. The remark was made that the Wilzip fas-

tener would probably be introduced on the West

Coast in the future.

Q. And was any reference made to the effects of

the [6] introduction of the Wilzip zi]iper in the

Eastern States, in relation to its effect upon siualler

manufacturers? A. ISTot that I remember.

Q. Was any statement made that the Talon rep-

resentatives in Los Angeles would not like to see

the Wilzip zipper introduced to this market?

A. Yes.

Q. Do you recall who made that statement?

A. Mr. Jager.

Q. Did he explain why he wouldn't like to see it?

A. There were several reasons. One was ques-
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tional)le (Quality at that time, and whih^ this is prol>-

ably not the exact woixls again of these state-

ments

Q. Just the snl)st<ance.

A. (Continuinp:) it woukl put us viglit in

the middle of the dogfight tliat our kical competition

was in.

Q. AVas most of the discussion about the 7-ineh

skirt zippers and tlieir ])rices'?

A. The 7-inch skiit fastener was the focal point.

Q. And. was there any discussion about some of

the manufacturers offering premiums and discounts

in tlie sale of their zippers?

A. No. There were I think I can safely say

wliinmg insinuations that it was being done, lint no

open discussion on it.

Q. Was any statement or any complaint made

by any [7] of the other manufacturers that Talon

was in effect giving premiums by giving prominent

publicity in newspaper advertisements to their prin-

ci]ial customers?

\. I do not rememlier any mention of that.

Q. Do you recall the substance of anything that

may have been said by Mr. Napj) of the Roxy

Thread Company?
A. Mr. Napp said a great deal. In fact, he made

with most of the conversation that was made at that

meeting, but Mr. Napp said he was in the zipper

l)usiness to stay—this kind of stuck—and h(> in-

tended to stay in it and he hoped that staying in tlie
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business wouldn't take all he had ever made out of

the business.

Q. Do you recall anything else that Mr. Napp
may have said—just the substance of it. I know you

can't remember the exact words.

A. There was one outstanding ^visecrack, which

I believe should he taken as tli;;t, tliat he was going

to sell zippers if he had to put a nugget in each box,

if that is the one we are digging for.

Q. Did he refer to a gold nugget?

A. Yes. He was talking quite a lot in regard to

his gold bricking endeavors and acti'vuties.

Q. Do you recall anything else that Mr. ISTapp

may have said ?

A. Nothing other than that Mr. Napp definitely

stated that it was his sincere desire to be open and

[8] aboveboard, and to l)e on record, he was per-

fectly Avilling to give everyone present a copy of

his standard and published price list, which he did.

Q. Now, did Mr. Lipson have anything to say

at that meeting that you recall?

A. Mr. Lipson had very little to saj^ at the meet-

ing.

Q. Well, do you recall what he said?

A. No, I don't.

Q. Do you recall Avhat Mr. Eisenberg of the

California Slide Fastener Company said?

A. The only thing I recall from Mr. Eisenberg

was his sincere hope that he would be left alone

with the few customers he had, and that no one
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would try to undershoot his present prices on gar-

ment l)ags,

Q. Do you recall whetJier or not ho was selling

or his finn was selling 7-inch zippers a that time?

A. They were tiying to. I don't think tlioy wore

enjoying very much success.

Q. Do you recall what his company's price was

on 7-inch zipi^ors at that time'?

A. "Without attempting to be facetious, I would

say it was whatever ho could get.

Q. Do you recall what Mr. ISTapp's list price

was? A. 4.5, 4.5 a hundred.

Q, Four dollars and a half a hundred?

A. Yes. That I might add was at that time an

asking [9] price, and it was a sharpshooting era.

Q. Do you recall at that time what Talon's

price was for its standard 7-inch zipper?

A. 5.90 a hundred.

Q. Was any statement made on behalf of Talon

that Talon had no particular objection to a 41/2

cent price or a 4.50 price per hundred, provided it

didn't go any lower?

A. I do not believe that—let mo find the right

words here. I'm not much of a quotcr.

Q. Take your time.

A. T do not believe that there was any specific

l)rice or lower angle to it as much as an established

price that would bo lived up to. We have always

expected to get a premiimi for the Talon fastener.

Wo never expected to sell it at the same price as
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the ])nlk of the—may I say nm of the mine, without

being disi^araging.

Q. Do you recall wliether you had decided upon

any price which you would like to have established

as a finn i^rice for zijjpers sold by the other manu-

facturers ? A. No.

Q. Prior to that meeting had the standard 7-inch

Talon fastener been sold for less than $5 a hun-

dred ?

A. By the standard Talon fastener you mean the

fastener

Q. 7-inch skirt fastener.

A. Which was just mentioned as selling for

5.9? [10]

Q. That is coiTeet.

A. God, I'm not a walking price book, but I

would say no. That was a low for the 7-inch fas-

tener with the automatic slider. De did have an all

aluminum pin locking skirt fastener that was sold

at five cents.

Q. Was that a 7-inch fastener?

A. That was a 7-incli fastener with a pin lock

slider.

Mr. Lyon: And by five cents, ,you mean $5 a

hundred ?

A. $5 a hundred. That was an attempt on the

part of Talon to produce a fastener that could be

bought by the low end manufacturer.

Q. (By Mr. Graham) : Do you know what the

Wilzip fastener sold for in the Eastern States at

that time ? A. I have no idea.
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Q. Did your superioi-s furnish you witli any

ju'ice lists or sug'g-ested price lists for the W'ilzip

fastener, at that time?

A. Not that I had any kiiowledge of. We had

no stock, we had no promise of deliveiy better than

30 days, and the few orders that we took on Wilzip

were for the long- lengths sold to Simshine Manu-

facturing which we finally took back and turned

back to the Cleveland source for credit. We had no

demand for them.

Q. Do you recall when that sale was made ? Was
it at or prior to this meeting? [11]

A. I would say it was prior to that meeting.

Q. And the sale was made here in Los Angeles?

A. Yes.

Q. So that at the time of the meeting the Wilzip

zipper had been sold in the Pacific Coast market?

A. Only for that one use, which was a very

cheap, low end garment bag. The lengths were 26,

30 and 36 inches.

Q. And do you recall what it sold for?

A. I have not the slightest recollection. All I

know is it didn't stay sold.

Q. It was a lower price than the standard Talon

zipper or the pin lock zipi)er? A. Yes.

Q. Do you remember whether it was less than

four cents or $4 a himdred?

A. That wouldn't be a fair comparison because

of tlu> difference in the lengths of the fasteners.

You are talking about an average of 30 inches

against a 7-inch fastener.
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Q. That is right.

A. If I'm not mistaken, that fastener was priced

higher than it could have been bought locally, Ijut

because it was produced by remote control by Talon

it held qiiite a bit of interest to the manufacturer in

question.

Q. At the time of this meeting had you lieen

informed by your superiors that Talon had acquired

a patent [12] issued to Da\ad Silberman, some time

prior to the meeting?

A. No. I might inject the thought that I am just

a lowly salesman and would have no knowledge of

what management was doing with regard to some-

thing like that.

Q. Was any rei;)ort of this meeting given to your

superiors? A. Not that I know of.

Q. Was there ever any written digest of what

took place at the meeting made by your concern?

A. Not to my knowledge.

Q. When were you first infonned that this meet-

ing was going to take place?

A. A matter of several days before it occurred.

Q. And by whom were you infonned?

A. Mr. Jager. I had heard the hope expressed

that there might l)e such a meeting from Mr.

Abramson and Mr. AVliite of Apparel who were my
customers.

Q. That is the same Mr. Abramson you referred

to before? A. That is right.

Q. And the company is the Apparel Manufac-

turers Supply Company? A. Yes.
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Q. Xow, do you recall anj-thinc: else that Mr.

Jager nia>' liave said at the meeting that you

liaven't already told us? [13] A. No.

Q. Do you recall whether any statement was

made by anyone at the meeting that if the 7-inch

skirt zi]ipers were sold for less than $4.50 per hun-

dred there would be a loss on the sale rather than a

profit?

A. T l^elieve that Mr. Napp voiced that thought.

Q. And do you T'(^call whether Mr. Jager said

anything about that?

A. No, I do not. I don't know how he could be-

cause he eei"tainly is not familiar \Aith the manu-

facturing costs of Union, Calzip and Roxy.

Mv. Graham : I tliink that is all I have.

Mr. Lyon: You are excused, Mr. Detweiler.

Mr. G-raham : And tli(> same stipulation, that the

d(>position may be signed hefore any Notary Pub-

lic?

Mr. Lyon: So stipulated.

/s/ CHARLES F. DE^FWETLER.

Subscribed and sworn to before me this 15th day

of December, 1952.

[Seal] EDNA B. MOLOFF,

Notary Public in and for the County of IjOs Ange-

les, State of California. My Commission Ex-

pires Dec. 6th, 1956. [14]

[Endorsed] : Filed Jan. 8, 1953.
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DEPOSITION OP ROBERT EISENBERG
Deposition of Robert Eisenberg, called as a wit-

ness on behalf of the defendant, taken on Tuesday,

the 25th day of Noveml^er, 1952, at the hour of 3 :00

o'clock p.m., at 5225 Wilshire Boulevard, 10th floor,

Los Angeles, California, pursuant to Notice, before

H. A. Singeltary, a Notary Pulilic in and for the

County of Los Angeles, State of California.

Appearances: For the Plaintiff: Lyon & Lyon,

by Charles Gr. Lyon, Esq. For the Defendant: Solo-

mon Kleimiian, Esq., Fulwider, Mattingly & Bab-

cock, William J. Graham, Esq., by William J. Gra-

ham, Esq. [1]*

ROBERT EISENBERG
called as a witness on behalf of the defendant, being

first duly sworn, testified as follows:

Mr. Graham : This deposition is being taken pur-

suant to Notice, the original of wliich has been

handed to the stenogi'apher.

Direct Examination

Q. (By Mr. Graham) : Mr. Eisenberg, will you

please give us your full name and address 1

A. Robert Eisenberg, 201 South Spaulding

Drive, Beverly Hills.

Q. Mr. Eisenberg, were you present in the room

this morning when I explained the nature of tliis

proceeding to the other Avitnesses who have testi-

fied? A. No.

* Page numbers appearing at top of page of Original Dep-

osition.
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Q. This is a deposition that you will i^ive under

oath. Tlu- ([uestions and answers vnW ho recorded by

the stenographer and transcribed, and your d(>po-

sition -will be submitted to you for any corrections

and for your signature before a Notaiy. Mr. T^yon

re])resents Talon, Inc. and lias the right to make

any objections to questions that hv may think are

improper. He also has the right to cross examine

you.

Now, do you understand what the nature of tlie

proceeding is from tliat statement? [2]

A. Yes.

Q. Do you recall attending a meeting at the

office of Talon in the month of September, 1949?

A. I don't remember the month but I attended a

meeting there.

Q. Was it the latter part of 1949?

A. That is right, sir.

Q. And do you remember who else was present

at that meeting?

A. When I amved there there was ]\Ir. .Tager,

Mr. Detweiler, Mr. Napp, Mr. A. Bogash and Mr.

Lipson.

Q. And do you know who it was arranged for

that meeting?

A. T am not positive but T think it came out of

the office of their jobber, of Talon's jobber. Either

Ml'. Wliitesenfeld or Mr. Abramson I think ar-

ranged for the meeting.
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Q. Now, is the name of that jobber Apparel

Manufacturers Supply Company?
A. That is right, sir.

Q. Do you recall whether anyone presided at the

meeting ?

A. To the best of my recollection I think Mr.

Jager did.

Q. And did Mr. Jager make any statement as

to the pnr]~)ose of the meeting? [3]

A. Well, there were many statements thrown

back and forth.

Q. I mean at the Ijegimiing before the meeting

got imder way?

A. I wasn't there. I just got in when they called

the meeting. I believe I arrived the last one.

Q. I see ; and did you represent any firm at that

meeting? A. California Slide Fastener.

Q. Were you an officer of that finn at that time ?

A. I was.

Q. What was your position?

A. Secretary and Treasurer.

Q. Now, can you tell us what subjects were dis-

cussed at the meeting?

A. Well, primarily the prices of zippers.

Q. Any particular type zipper?

A. Those in question were what we called a

skirt zipper, 7-inch, pin lock.

Q. And do you recall what Mr. Jager said about

the i>rice of the 7-inch zipper?

A. The smaller manufacturers, of which I was
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one, weiv selling" 7-incli skirt zi])pei's for 41A cents.

Talon's price at the time for a itin lock zijjper such

as was the equivalent ol" ours was selliiig" for five

cents. He said that he understood there was a lot of

chiseling g'oing on. By that, [4] there were pre-

miums given, inside prices, and so forth. They had

—that is, they. Talon, had a cheaper zipper in the

East called Wilzip.

Q. Did Mr. Jager say that?

A. Yes, definitely.

Q. That was his statement?

A. Yes. He said, "You know what is going on in

the East \A'ith the Wilzip ziiiper." He says, "T don't

want to bring it into to^^m although," he said, "the

company may do so. If the differential will remain

about one-half a cent " In other words, if we

ke]-)t our ])rice at 4^4 cents and Talon at five cents,

he claimed that they would stand this reduction be-

cause of their advertising, their name and ivputa-

tion.

Q. Did he say what was happening in the East

with respect to the TYilzip zipper?

A. Yes. I forget exactly how much. He said

Wilzip was being sold for 3.75 or three and a half,

I don't recall exactly how much, and that they

would be compelled to bring it in if the chiseling

keyit on.

Q. When you say "bring it in," bring it in

where?

A. Into the Los Angeles area. They were losing
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a great deal of their skirt trade and they weren't

going to just stand by and do so.

Q. Did he say anything as to the effect of the

sale of the Wilzip zipper in the East with respect

to smaller manufacturers there? [5]

A. Yes. He definitely pointed out that it was

raising liavoc there, a number of them were drop-

ping by the wayside and going out of business be-

cause they couldn't meet the price they were selling

it for.

Q. Was any complaint made l>y Mr. Jager al>oiit

premium sales and discount sales? A. Yes.

Q. By the smaller manufacturers?

A. Yes, he heard that they were being done.

Q. And he complained about it?

A. He complained about it, yes, and one of the

other men at the meeting questioned Mr. Jager or

rather told Mr. Jager that they were offering all

sorts of inducements in advertising and that was

Talon's form of i^remium.

Q. Do you remember who said that?

A. Yes, Mr. ISTapp.

Q. ISTow, after these statements were made hy

Mr. Jager did you make any response to what he

had said? A. Yes, I did.

Q. "Will you please tell us the substance of what

you said to him?

A. At that time a firm by the name of Conmar
Zipper were also offering premiums in the manner

of closeouts. In other words, they would say they
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had lOjOCX) or 20,000 zippei-s of a color or size to

close out and they mil close it out at below the

market price at that tiine. [G]

So T told Mr. Jager that that was the type of

comi)etition that I had to contend with and there-

fore I would have to meet competition and not sit

by and see the market run away fi-om me.

Q. Did Mr. Jager reply to that statement?

A. He says he knew about it, he had heard

al)out it.

Q. Do you recall what statements were made by

Mr. Napp?
A. I remember in the discussion one particular

statement that was made, that Talon or California

Slide or anybody else couldn't tell him what to sell

his zipper for. If the marked called for it and he

wanted to sell it for two cents, he was going to do it.

That is when the question arose about the premium.

Q. Did Mr. Napp have anything to say about the

Wilzip zipper? A. In what respect?

Q. "\\'('ll, when that discussion was taking place

did he offer any comments?

A. No, nothing in particular except that he was

going to sell his zipper to compete vdWi anyone.

Q. Did Mr. Jager make any statement about

any communication he had received from the Con-

mar Company concerning this meeting?

A. I believe that a Conmar man was asked to

attend the meeting, I believe Mr. Tarshes was then

the General [7] Manager of the Los Angeles Divi-
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sion, and for some reason or other he couldn't

attend or he wasn't there, I don't know.

Q. Do you recall what statements were made by

Mr. Lipson during the discussion about the Wilzip

zipper and the prices of zippers on the Coast?

A. Mr. Lipson said at that time that he had not

chiseled or cut prices regardless of any zipper that

came into the market, up to that time ; that in order

to come out whole, as he put it, he would have to

make a cheaper zipper and not give them the qual-

ity that he tried to maintain.

Q. Did he say what he was selling his 7-inch

skirt zipper for?

A. Yes, he was selling his 7-inch skirt zipper at

that time at 41^ cents.

Q. And did Mr. Jager make any statement as to

that price that Mr. Lipson was selling his zipper at?

A. I don't quite understand you.

Q. Well, did he say he approved of that price or

disapproved of it?

A. Well, he said if we kept it at 4^ he wouldn't

bring the Wilzip zippers in as long as he could help

keep it out of town, but if there was any— if he

heard there was any more chiseling going on he was

going to bring it in.

Q. Did Mr. Jager say anything about the price

that Talon was selling its 7-inch skirt zipper at at

that time ?

A. Their pin lock, I believe, was selling at five
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[8] cents, and their automatic lock was somewhere

around six cents or Si/o cents. I am not sure.

Q. Xcnv, y.tn liave appeared to testify today pur-

suant to a subpoena served upon you; isn't that cor-

rect? A. CoiTcct, sir.

Q. Now, at or about the time of tliis mcetmg- did

the California Slide Fastener Company sell 7-inch

zippers at less than 4.50 per hundred?

A. Yes.

Q. AVhat 7irice were they sold at?

A. They were sold at 4.50, Avith a discount, less

a special discount.

Q. And do you know at that time what the Con-

mar closeout zippei*s were selling for?

A. Only by heareay, sir.

Q. Well, it was below 4.50 per lumdred?

A. Yes. Some people claini it went as low as

3.75. I had never seen a bill and I didn't know,

only by word of mouth.

Q. Do you recall what yoiir net price was after

fiarurina: a discount, when you sold your zippers for

4.50 a hundi-ed with a discount?

A. I believe it was about 4.30.

Mr. Graham: I think that is all, Mr. Eisenberg,

Cross Examination

Q. (By Mr. Lyon) : Mr. Eisenberg, what is

your present occupation?

A. I am now employed by Union Slide Fas-

tener.



1464 Talon, Inc., a corporation, vs.

Defendant's Exhibit "AK"—(Continued)

(Deposition of Robert Eisenberg.)

Q. How long have you l)oen employed by Union

Slide Fastener?

A. Oh, I believe during July of this year, of

1952.

Q. And in what capacity?

A. I am a Sales Manager.

Q. This meeting that was held in the latter part

of 1949, was that meeting suggested by you?

A. No.

Q. Mr. Napp has testified that you telephoned

him and invited him to the meeting. Is that a fact?

A. I might have—yes, I believe it is so.

Q. When you were selling your 7-inch skirt zip-

per at a discount so as to net 4.30 a Inmdred, can

you toll me what your cost figures were per him-

dred?

A. I think it is a little difficult to tell you now
what they were at that time, sir.

Q. Have you any idea? A. Yes.

Q. Would yon care to

A. I think they must have been aroimd 4% cents

at the time.

Q. So you were actually selling at a loss ; is that

[10] a fact? A. Yes.

Mr. Lyon: That is all.

Mr. Graham : I think that is all. The same stipu-

lation, that the deposition may be sig7ied before any

N'otary Public.

Mr. Lyon: So stipulated. [11]

[Endorsed] : Received Dec. 6, 1952.
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DEFENDANT'S EXHIBIT "AT/'

[Title oi" District Coiu-t iuicl Cause.]

DEPOSITION OF ISADORE O. NAPP
Doposition of Isadore O. Napp, culled as a \vit-

lU'ss on behalf of the defendant, taken on Tuesday,

the 25th day of November, 1952, at the houv of 2 :l)0

o'clock p.m., at 5225 Wilshire Boulevard, 10th floor,

Los ^Vjigeles, California, pursuant to Notice, before

H. A. Singeltary, a Notaiy Public in and for the

County of Los Angeles, State of California.

Appearances: For the Plaiaitiff: T^yon & Lyon,

by Charles G. Lyon, Escj. For the Defendant: Solo-

mon Kleinman. Esq., Fulwider, Mattingly & Bab-

cock, "William J. Graham. Esq., by AVilliani J. Gra-

ham, Esq. [1]*

ISADORE O. NAPP
called as a witness on behalf of the defendant, being

first duly sworn, testified as follows:

Direct Examination

Q. (By Mr. Graham) : Mr. Napp, will you please

state your full name and address?

A. Isadore O. Napp, 10354 Wilshire Boulevard.

Do you want my business address, too ?

Q. No, that is all right. Wliat is your occupa-

tion at the present time, Mr. Napp ?

A. We manufacture zippers and sewing thread.

Q. And do you do that under a fimi name?

A. Yes, Roxy Company.

* Pajre numbers appearing at top of page of Original Dep-

osition.
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Q. Before we go further I would like to have

you understand the nature of this proceeding. I am
going to ask you questions, you are going to an-

swer those questions, having been sworn by the

Notary Public, and the Notary will transcribe your

answers, the questions and your answers, and you

will be given a copy of the deposition and have an

opportunity to correct it, if you wish, and then you

will sign it and swear to it before a Notary Public

and it will become a permanent part of the court

record in this case. Mr. Lyon represents the Talon

Company and he has the right to object to any

questions that he considers improper. He also has

the right to cross examine you. [2]

Does that explain it to you so that you under-

stand exactly what the proceeding is ? A. Yes.

Mr. Graham: Have I covered everything, Mr.

Lyon?

Mr. Lyon: I think that covers it.

Q. (By Mr. Graham) : Mr. Napp, you have been

in the slide fastener business for a number of years,

haven't you? A. Since 1934.

Q. And how much of that period was spent on

the Pacific Coast? A. Since 1934.

Q. Since 1934? A. Yes.

Q. You are one of the pioneer zipper manufac-

turers in this area? A. The first one.

Q. The first one? A. Yes.

Q. Do you recall attending a meeting at the

office of Talon in the month of September, 1949 ?
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A. I know it was in 1949 l)ut T wouldn't re-

collect the month. «

Q. You wouldn't recall tlie exact date?

A. That is rio-ht.

Q. Tt was in tlie latter part of 1949?

A. It was in tlu> latter part of 1949. [3]

Q. AjuI do you recall how it came about that you

attended that meetins:?

A. I w'as called by Mr. Eisenberg from the Cal

Fastener Company and he invited me to the meet-

ing.

Q. And did he say who had an'anged the meet-

ing?

A. He said that he had aiTanged the meeting.

Q. And did he tell you that other zipper manu-

facturers were being invited?

A. He expected Mr. Lipson there.

Q. Did he say that others were being invited

besides Mr. Lipson? A. There were no others.

Q. There were no others in the business at that

time? A. Manufacturers here? No.

Q. Well, you did attend that meeting?

A. Yes, I did.

Q. And do you recall the names of those w^ho

were present at the meeting and the companies they

represented ?

A. Mr. Lipson of the Union Slide Fastener, Mr.

Eisenberg from the California Fastener, my brother-

in-law Mr. Bogash and myself, and the Talon people

had Mr. Jager and Mr. Detweiler I believe it was.
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Q. And do you recall whether anyone presided

at that#neeting?

A. There was no formality. We were just [4]

sitting around a table talking.

Q. Well, do you recall who opened the meeting?

Was any statement made by anybody as to the

purpose of the meeting?

A. I believe it was Mr. Eisenberg who started

it off by trying to explain the fact that there were

rumors around the Talon people were going to bring

out the Wilzip on the Pacific Coast and if there was

a way of preventing the Wilzip from coming out

here.

Q. And did either of the Talon representatives

answer that question?

A. N"o, they were evasive as I would call it.

They didn't say yes or no. They were quite evasive.

Q. Well, was there much talk about the Wilzip

zipper ?

A. There was quite a lot of talk about the Wil-

zip.

Q. Well, did Talon's representatives say any-

thing about it?

A. No, they didn't. They said it was quite a

successful fastener in the East but they didn't

think it was necessary to bring it out to the Coast

yet.

Q. Did they say whether or not they were in-

terested in bringing it out to the Coast?

A. They thought they might be forced to do it
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if eoiupotition—if we were not going to stop cut-

ting: our throats. [5]

i}. Do yoii recall who made that statement?

A. It wasn't a direct statement. It was just

—

I don't even know how to i)ut it. It was almost a

direct conversation, you know.

Q. "Well, did you have anything to say on that

sul)ject?

A. Yes, I did. I tried to convince everybody

around the table that cut throat competition is a

drastic thing, you hurt yourself more than you do

anybody any good, and I tried to point out that the

Wilzip was being sold at large in the Eastern terri-

tory, and if they bring it out here it wouldn't do

neither the Union Fastener nor the Cal Fastener

nor ourselves any good; and I also tried to point

out to Talon that they would be cutting their own

tliroats, underselling their own product.

Q. Do you recall what you said to the Talon

people? A. Just what I'm saying now.

Q. That is about the substance of what you said?

A. Just about that.

Q. Was there a discussion about the price of

7-inch skirt zippers at that meeting?

A. Oh, there were quite a few discussions there.

Mr. Eisenberg accused Mr. Lipson of underselling

him. Mr. Lipson accused me of underselling him,

and there was what you would call a free-for-all

conversation.
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Q, Do you recall at that time what Talon [6]

was selling its 7-iiich zipper fori

A. I think it was 7.3 or 7.8, I'm not quite sure.

Q. Did the Talon representatives say anything

about the price at which you and the other man-

facturers were selling the 7-inch zipper?

A. No, I can't recollect that at all.

Q. Now, you said that you had told the meeting

that the Wilzip zipper was being sold in the East.

Do you remember whether or not the Talon repre-

sentatives said anything about the effect of the Wil-

zip zipper on the smaller manufacturers in the

East?

A. No, they didn't say anything like that. There

was no statement of that sort at all, that I can re-

member at all.

Q. Do you remember by whom the meeting was

called? I know that you said that you heard from

Mr. Eisenlierg. Do you recall that anybody in par-

ticular had called the meeting?

A. No, I don't.

Q. Was anybody present at the meeting from the

Apparel Manufacturers Supply Company, Mr.

Abramson ? A. No.

Q. Do you recall at that time whether the Con-

mar Fastener Company was selling its zippers at

a very low price in the Pacific Coast market?

A. No, their price was similar to—around the

price of Talon, but they did have some closeouts,
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or they [7] called it seconds, where they gave a 20

per cent discoiuit.

Q. Was there a discussion at the meeting about

pTciTiiuiii sales and discount sales of zippers?

A. 1 think that was l)rought out at the meet-

ing by either Mr. Lipson or Mr. Eisenberg, maybe

myself. I'm not quite sure.

Q. Well, do you recall making any statement to

tlie Talon representatives that Talon in effect was

making a premium sale by giving publicity in news-

]iaper advertising to their large customers?

A. Would you mind repeating that?

(Record read as follows:

"Q. Well, do you recall making any statement

to the Talon represeiitatives that Talon in effect was

making a premiiun sale by giving publicity in news-

paper advertising to their large customers?")

The Witness: There was a discussion about that.

I don't know who made that statement, but it was

pointed out to the Talon people that advertising for

different customers does bring a reduction in price.

That was pointed out, but T can't recollect by whom.

Q. Well, do you recall whether the Talon rep-

resentatives made any complaint about premimn

sales or discount sales?

A. No, I don't recall that.

Q. Do you recall prior to that meeting what [8]

price you were selling 7-incli zippers at?

A. I believe it was around 5.50 a hundred.
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Q. 5.50 a hundred? A. Yes.

Q. Now, do you remember what Talon was sell-

ing its pin lock zipper at?

A. I think it was 5.90 if I'm not mistaken.

Q. And did you at that time reduce your price,

prior to the meeting ? A. Oh, sure.

Q. Do you recall how much you rediiced it?

A. No, at that time I think we were still 5.50.

Q. Now, the other gentlemen present at the meet-

ing had something to say, too, about the subject

under discussion, didn't they?

A. Oh, yes, they did.

Q. Do you recall what Mr. Eisenberg said?

A. It was also a general conversation about the

Wilzip situation and what they are going to ac-

complish by bringing it out here. It wouldn't make a

bit of difference what the price was going to be,

I mean we would still have to be in the business and

we would have to undersell the Talon product be-

cause of the advertising they splashed for their cus-

tomers; and Mr. Eisenberg tried to pin down the

Talon outfit, what they intended to do about it,

and there was no reply from them; and finally I

got angry becaiise it [9] is kind of silly trying to

pin a man down to something when you can't really

do anything; and after an hour's conversation down

there going around a circle, I said, ' 'First of all, you

are dealing with an outfit that is a national outfit

and the gentlemen sitting over here are just little
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screws in a l)ig" machine. Thev v;\n'{ icll vdu wiiat

the policy is going to be, Imt as long as yon are

going to behave yourselves and not try to undersell

the TaloTi ]ieople to too large an extent T don't

think they are going to bring out the Wilzip."

I said that and tlioy were just sitting there like

dumbbells.

Q. Who was that?

A. Mr. Tager and Mi'. Detweiler.

Q. Did you make any statement as to what you

would do if the Wilzip zipper were introduced on

the Pacific Coast market?

A. I did. I said the same thing, "It makes no

difference what you are going to sell the Wilzip

for, we will have to undersell you on account of

the advertising and the name."

Q. Did th(^ Talon representatives or either of

them make any statement that they wouldn't bring

the Wilzip zipper to the Coast, wouldn't introduce

it to the Coast market?

A. No, not that I know of. [10]

Q. "Well, did they make a contrary statement,

that they would?

A. They didn't say either way.

Q. But they did say it was being considered?

A. They tried to impress upon us that Wilzip is

being sold in the East and so far they didn't bring

it out here and they don't know what to do about it.

I mean, they may if they are forced to do it.
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Q. Do you remember at any time prior to the

meeting a reduction in the price of Talon pin lock

zippers to $5 a hmidred?

A. There was none prior to the meeting. I think

it was $5.90 at that time or 5— 5.90 I believe. I

think that reduction came later.

Q. Do you know what their automatic slider

price was? A. A half cent more.

Q. You are not confusing the price of the pin

lock -with the price of the automatic slider at that

time?

A. No. There always was a variation from a

cent to a half a cent between the pin lock and auto-

matic lock.

Q. Did Mr. Jager say anything about not being

opposed to the sale of the zippers by other manu-

facturers at 4.50 a hundred?

A. No, I don't believe that Mr. Jager made any

statement as to prices, but he did say he was not

op])osed to [11] the independent fellow being about

a half cent under them in view of their advertising.

Q. Do you loiow what the Wilzip zipper sold for

in the East at the time of the meeting, or just prior

to that?

A. I heard all kinds of rumors around four

cents, 4.2 or something like that—the 7-inch.

Q. That is right.

A. The rumors extended to even 2.75.

Q. That is $2.75 a hundred? A. Yes.
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Q. Did you make any statement to the effect tliat

you would sell your 7-ineh skii-t zippei-s as low as

two cents if a price war occun-ed?

A. No, I didn't say that. T said it wouldn't make

a bit of difference what they S(^11 their fasteners for,

1 would still undersell them.

Q. You are appearLnj? to testify today pursuant

to a subpoena served upon you ; is that coriTct ?

A. Tliat is right.

Q. And before coming here have you had any

discussion with anybody about giving your testimony

today, making a deposition?

A. Yes. Mr. Lipson was in to see me a couple

of weeks ago, and I told him I didn't think I could

do him any good with my testimony here today, be-

cause all I intend to do is tell the truth. [12]

Mr. Graham: I'm going to make a note on the

record that T move to have that last part of the

answer stricken out. It is imresponsive.

Q. (By Mr. Graham) : Did you have any discus-

sion with anyliody representing Talon?

A. No, I did not.

Q. You haven't talked with anybody in the Talon

organization, or with their attorneys?

A. No, sir.

Q. Your fii-m, the Roxy Company, is in competi-

tion with Union Slide Fastener in the zipper bus-

iness; isn't that correct? A. That is right.

Mr, Graham : I think that is all I have to ask.
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Cross Examitiation

Q. (By Mr. Lyon) : Mr. Napp, a couple of the

previous witnesses have referred to what they term

a wisecrack that you made at this meeting to the

effect that if you found it necessary you would put

a gold nugget in each box of zippers.

A. That is true.

Q. And you recall making such a remark"?

A. That is right.

Mr. Lyon: That is all.

Mr. Graham: That is all. The same stipulation,

that the deposition may be signed before any Notary

Public. [13]

Mr. Lyon: So stipulated. [14]

/s/ ISADORE O. NAPP

Suljscrilied and sworn to before me this 8th day

of December, 1952.

[Seal] /s/ FLORENCE J. PARNSWORTH,

Notary Pulilic in and for the County of Los An-

geles, State of California. My Conmiission ex-

pires March 22, 1955.

[Endorsed] : Filed Dec. 10, 1952.



Union Slide Fontener, Inc., a corporation 1477

DEFENDANT'S EXHIBIT "AM"

[Title of District Coiii-t and Cause.]

DEPOSITION OF JOHN T. HAVEKOST

Appearances: William C. McCoy, Esq. Evans &

McCoy, Esqs. Bulkloy Duildins:, Cleveland 15,

Ohio, and Ralph E. Meech, Esq. Mcadville, Penn-

sylvania, Attorneys for Plaintiff. William J. (Ira-

ham, Esq. 12 East 41st Str(>ot, New York, New
York, Attorney for Defendant.

Deposition of John T. Havekost, a witness of law-

ful age taken on behalf of the defendant in the

above entitled cause, wherein Talon, Inc. is the

plaintiff and Union Slide Fastener, Inc. is the de-

fendant, pendinc; in the District Court of the United

States, Southern District of California, Central

Division, pursuant to the notice hereto annexed, be-

fore Solomon H. Halpern, a notary public in and

for the County of New York, State of New York,

at 12 East 41st Street, New York, New York, oi;i,

the 27th day of November, 1954. [1]*

Mr. Graham: Deposition taken pursuant to no-

tice served upon the plaintiff's attorneys on Octo-

ber 29, 1954, providing for the taking of the deposi-

tion on November 13, 1954. Since, the taking of the

deposition has been adjourned by mutual consent

of the attorneys for both parties to November 27,

1954, at 10 o'clock a.m., at the place designated in

the notice.

* Papre numbers appearing at top of i)age of Original Depo-

sition of Record.
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It should be noted on the record that the deposi-

tion of the witness, -Jolui T. Havecost, was previ-

ously taken in this proceeding, but that the sten-

ographer who took said deposition never did pro-

duce a transcript thereof, rendering it necessary to

retake the deposition.

JOHN T. HAVEKOST
a witness named in the annexed notice, being of

lawful age, and being first duly sworn in the above

cause, testified on his oath as follows:

Direct Examination

Q. (By Mr. Graham) : Will you please state

your name and address?

A. John T. Havekost, 33-30 149th Place, Flush-

ing, Long Island.

Q. Mr. Havekost, what is your present occupa-

tion?

A. I am what is termed a checker of mechani-

cal engineering drawings. [2]

Q. For what firm?

A. Reeves Instrument Company.

Q. That is your title, checker of

A. Checker of engineering drawings.

Q. How long have you been employed in that

capacity ? A. Two years.

Q. What was your occupation previous to that?

A. Previous to that I was a designer of auto-
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mafic and high speed machineiy, mainly zipper ma-

chinery.

Q. Was that for tlie Reeves Instrnmciit Com-

pany ? A. No.

Q. Will yon state what company that was for?

.V. Well, there were scAcral companies. To begin

with, it was for the Zenith Development Com]iany,

TT. S. Rnbber Company, and Slide Lock Company.

Q. Do yon recall when yon first went with the

Zenith Company?

A. Well, I think sometime in '39. Oh, I shonld

jndge, let me see, if I can recall correctly, it mnst

have been abont November or October of 1939.

Q. Fcu" how long were yon employed by the

Zenith Com])any?

A. Oh, I wonld say nntil 1941, I believe, if my
memory doesn't fail me.

Q. Was the correct name of that company the

Zenith Manufactnring Company?

A. Zenith Development Company. [3]

Q. While yon were employed by that company,

can yon state who the principal stockholder of that

company was?

A. Well, I don't know wlio the principal stock-

holder was, bnt the man that was in charge over me,

that I know, was Mr. David Silberman.

Q. Were you employed by Mr. Silbemian when

you took your job with that company?

A. Yes, I was hired by Mr. Silberman, if you

want to call it such.
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Q. Will you state the circmnstances under Avhich

you met Mr. Silberman and secured employment

with the Zenith Development Company?
A. Well, he came—I used to have an engineering

office at 154 Nassau Street, mider the name of the

Havekost Engineering Company, and through a

mutual friend, he was brought to me for me to do

some work for him, which I did, and later on it

developed into him asking me to close my office and

come with him.

Q. What was the nature of the work that you

did for him before you were employed by Zenith?

A. Designing parts of machinery for zippers.

Q. When you left the Zenith Manufacturing

Company, what company did you go with ?

A. I went with Slide Lock.

Q. Who was in charge of the work of the Slide

Lock Coiupany?

A. A party by the name of Max Lange. [4]

Q. How long were you with the Slide Lock

Company ?

A. I was with them, I think, to the end of '43,

I'm not sure. I don't recall the actual date. Maybe
'44. I was with them approximately two years, I

think.

Q. I show you a document which is a copy of

what appears to be an assignment, bearing the sig-

nature of Max H, Lange, and call to your attention

that the date on. that document is December 8, 1948,

and ask you if that refreshes your recollection as
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to the period you served with the Slide Lock Cor-

poration ? A. I recall signing this.

Q, Do you reoall havine: signed the original of

tliis doeinnent? A. Yes.

Q. To whom did you deliver the original of this

document?

A. I think that the oiiginal document was de-

livered to a Mr. Davis, if I am not mistaken.

Q. "Was he an officer of Slide Lock?

A. That I don't know. See, I was no longer

connected vdth Slide Lock when that was signed. I

had left slide lock, I think it was '44, the early

part or the latter part of '44, I'm not sure.

Q. Do you recall, Mr. Havekost, having pro-

duced this document at the taking of your deposi-

tion in December of 1952, in the Sanford Hotel in

Flushing, New York ?

A. I was never in the Sanford Hotel. [5]

Mr. Burkitt: January 3, 1953.

T]w "Witness : I don't recall being in the Sanford

Hotel.

Q. You don't recall having given a deposition

before in this proceeding?

A. I think I gave a deposition out in Jamaica.

Q. If you recall, we met in Jamaica, and in

order to have more adequate quarters to take the

deposition, we drove over to the Sanford Hotel ?

A. That's right.

Q. Do you recall having produced this docu-

ment at that time?
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A. Well, you have it. I must have produced it.

Q. It bears a notation "Defendant's Exhibit 2

For Identifieation, " with the signature of Helen

Jean Paul, and I offer it for identification as De-

fendant's Exhibit 1 for identification on the taking

of this deposition.

(Document dated December 8, 1948, marked

Defendant's Exhibit 1 for identification.)

Q. I show you another document, Mr. Have-

kost, which appears to be a copy of an affidavit

made by you, which bears some pen and ink nota-

tions in the margin and in the body of the docu-

ment, and ask you if you recognize that dociunent?

A. That refreshes my mind; yes, sir.

Q. Do you recall having executed the original

of that documents [6] A. Yes.

Q. Is the handwriting on this copy jonr hand-

writing? A. That's my handwriting.

Mr. McCoy: All objected to as leading.

Q. There is some handwriting on the document.

Will you state whether or not that is your hand-

writing? A. It is.

Q. Do you recall to whom you delivered the

original of this docmnent?

A. That I believe was delivered at the same time

this other document was that you have. It was in

Mr. Lange's office, there, to Mr, Davis. I believe it

was at the same time, if I recall correctly.

Mr. Graham: I offer this docmnent as Defend-

ant's Exhibit 2 for identification.
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Mr. McCoy: It is not offered, is it?

Mr. Graham: For identification.

Mr. McCoy: Aj'e yon offerinc: the docnment, or

are you merely markinc,- it for identification?

Mr. Graham: I'm offering it for identification.

Mr. McCoy: Objection. May I see the document.

Objected to as self-serving statement so far as the

matter appearing on the face of the document is

concerned. No foundation has been laid for the ma-

terial set forth in this document. It is further ob-

jected to because the witness is present, and this

written paper. Defendant's Exhibit 2, is [7] not in

su])port of any oral testimony given by the witness,

and is setting forth material that is very leading

in character, and the witness has established no in-

dependent recollection of the statements of the docu-

ment in tliis proceeding. And the data stated in the

document, and the date of the document is after

the issiumce of the patent in suit, 2,437,793.

(Affidavit marked Defendant's Exhibit 2 for

identification.)

Q. After you left the employment of the Slide

Lock Company, what position did you take, with

what company?

A. I went with the U. S. Time.

Q. U. S. Time corporation? A. Yes.

Q. What was the nature of your duties there 1

A. Designing automatic machinery.

Q. Would that machinery have anything to do

with the manufacturing of zippers'? A. No.
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Q. After you left the U. S. Time Corporation,

did you work for any other company before you

went with the Reeves Instrmnent Company?
A. Yes, I worked for what they term a jobbing

ens^ineering concern. I worked for them three

months. Let's see if I can recall the name. I think

it's the Allied Drafting Service, [8] I'm not sure.

After that I worked for U. S. Rubber.

Q. What was the nature of your duties at the

U. S. Rubber Company?

A. Designer of a high speed automatic zipper

machine.

Q. How long were you with the U. S. Rubber

Company ?

A. I was with them approximately a year and a

half.

Q. Then you went mth the Reeves Instrument

Company? A. No, then I went west.

Q. Did you take a vacation

A. I took a vacation, that's right.

Q. After you had had your vacation, you went

with the Reeves Instrument Company? A. No.

Q. Will state where you went?

A. I went with the Devenco Company. They are

an engineering firm that does special design work

for companies that want work done.

Q. Do you hold a degree in engineering?

A. No.

Q. Wliat line would you say your entire busi-

ness experience has been in?



Union Slide Fastener, Inc., a corporation 1485

Defendant's Exliibit "AM"—(Continued)

(Deposition of John T. Havekost.)

A. The mechanical field.

Q. ^Vlien you were employed by the Zenith De-

velopment Company, did you have a contract with

that comi)any? A. I did. [9]

Q. Was the contract in writing'?

A. It was.

Q. Do you have any evidence of that contract at

the present time?

A. T don't know. I may have it at home, I'm not

sure. After all this stuff, and the years that have

])asso(l, I might have destroyed it as not being essen-

tial any longer.

Q. If yon do find a copy of such contract, will

you pi'oduce it as part of your testimony?

Mr. McCoy: Objected to, unless the witness will

be reproduced to make it a part of his testimony.

Mr. Grraliam : Can we agree, then, that if he

should find such contract, we'll adjourn the taking

of his testimony?

Mr. McCoy: We would like to see what he pro-

duces.

Mr. Graham: We'll resume the taking of his

testimony at that time ?

Mr. McCoy: Let's see what he produces to see

whether we can let that docinnent in. But it can't

be a part of the testimony unless it be produced

during the taking of testimony. Is the witness now
testifying imder subpoena duces tecvrni?

Mr. Graham: No, he is not.
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Mr. McCoy : He was at the prior hearing, was he

not?

Mr. Graham: That's right. [10]

Mr. McCoy: And the witness was then imable to

produce siich a document, isn't that true?

Mr. Graham: That is correct. No such docu-

ment was produced at the taking of the first depo-

sition.

Q. Do you recall the terms of your contract with

Zenith Development Company?

A. No, I can't recall the exact terms. It's been

so long ago that I can't recall them. All I know is

that I had a contract that protected me whatever I

developed.

Q. Were you hired for any specific purpose?

A. Specific purpose in what way, the design of

special machineiy or zipper machinery?

Q. Yes.

A. Yes, I was hired for that pui'pose.

Q. What was the particular type of machine

that you were hired to design?

A. I was hired to design a machine that would

cut from the strip, rather, a strip of material, that

is, metal, which had formed on it what you might

call certain tits that formed the head of a zipper

unit. It was fed into a machine to ]>e cut off and

attached to the tape. That was the puii^ose of the

machine.

Q. When you entered the employment of the
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Zenith Company, were any similar machines exhib-

ited to yon? A. No.

Q. Had you been familiar with zipjx'r luanufae-

turing [11] machinery prior to your employment?

A. Well, I had a working knowledge of it back

in 1938. But beyond that, why, I can't say that I

did anything ^^^th it.

Q. 'Were you familiar in geueral with zipper

mamiraeturing machines?

A. I was familiar with, oh, two ty|)es, you might

say.

(}. What were those types?

A. Well, one was the pre-worked metal strij),

and tlie other was the punching die job which

stamped out the units, which were hopper fed.

Q. Were you told at any time by Mr. Silberman

that he wanted to develop a machine that would not

be an infringement of the Comnar machine?

A. Well, he asked me could I probably produce

something, and I told him I could.

Q. What did you do along tlu^ lines of produc-

ing such a machine?

A. Well, I developed a machine using a princi-

ple of the automobile engine.

Q. Can you state what that principle was?

A. Well, that principle was connecting your

rods which were hooked onto your punchers with a

crankshaft for raising and lowering and cutting off

the element, and it produced two slides operated
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from the same movement, which clamj)ed the unit

to the tape. [12]

Q. Was that what you would call a pimch block

construction? A. You could call it that.

Q. Did Mr. Silberman discuss the work you

were doing and point out any problems that he

wanted to have solved?

A. Well, Mr. Silbennan didn't have too much

instruction what to do with it. He left me on my
own.

Q. Did Mr. Silberman indicate to you in any

way that he had been working on the problem of

developing a new machine'?

A. Not that I know of.

Q. Did you familiarize yourself in any way with

zipper machines that were already in existence,

either by studying the machines themselves or draw-

ings of the machines?

A. Well, I mainly studied from drawings or pic-

tures of machmes. I didn't see any machine what-

soever.

Q. Did you, as the result of your work for

Zenith Development Company, develop any ma-

chine such as you were hired to do?

A. Yes, I did.

Q. Do you recall when you completed that de-

velopment ?

A. I think it was when the machines were built

or while I was doing the engineering.
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Q. AVhen did yon complete your engineering

work ?

A. The engineering work was completed in the

early part of 1939, six months after I had taken

the job with Mr. Silbennan.

Q. 1 refer you again to Defendant's Exhil)it 2

I'oi- idfiitifieation, [13] which refers to your employ-

nu'ut })}' Zenith Manufacturing Company from De-

cember 1939 to February 1953, and ask you if tliat

refreshes your recollection as to the date on which

you completed your engineering work?

A. Yes. The engineering work was completed in

1940, around the end of August, the early part of

October—September.

Q. Do you know whether or not a machine was
built? A. Yes, the machine was built.

Q. In accordance with your engineering work?

A. Right.

Q. Did you prepare drawings?

Mr. McCoy: Ml objected to as leading. Let the

witness tell what he did.

Q. Did you prepare any drawings?

A. Yes.

Q. What did you do with those drawings?

A. They were sent to a fimi to ])uilt the parts.

Q. Do you recall the name of that firm ?

A. It's in Miami. I think it's the Southern En.gi-

neering Company in Miami, Florida.

Q. Did you send your drawings to that company
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on yonr owti responsibility, or were you directed to

do so ])y anyone"?

A. I was directed to do so by Mr. Silbennan.

Q. Do 3^ou know whether or not the parts were

made? A. They were. [14]

Q. Do you know what happened to the parts?

A. Yes. They were shipped to the Hared Manu-

facturing Company of Philadelphia, who, in tura,

assembled the machines.

Q. Did you at any time visit either of those

companies ? A. Yes.

Q. Did you have any discussion with any of

their representatives with respect to the machine or

the parts of the machine?

A. In reference to the parts of the machine, yes.

Q. Did you have any part in the erection of the

machine ?

A. Only to issue instructions how to go about it.

Q. Did you see the machine when it was con-

structed? A. I did.

Q. Did you see it in operation? A. I did.

Q. During this period while you were doing

engineering work on a zipper manufacturing ma-

chine, did you at any time consult with a patent

attorney ?

A. In regards to what, to patenting the ma-

chine ?

Q. In regard to patenting the work you were

doing?
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A. No, that was simply up to ^Ir. Silbennan.

I si)oke to him ahout it.

Q. You did discuss it with Mr, Sill)ei'man?

A. Yes.

Q. Did ho ask you for any written information

eonceniing your work? [15]

A. No, he had the drawings, and T explained to

1iim wliat T tliouciit had patentable matter in it.

(}. Did he ask you questions about it?

A. He might have during th(> course of conver-

sation.

Q. You yourself did not visit any patent attor-

ney or discuss the matter with any patent attorney ?

A. No.

Q. Did you discuss the patenting of the machine

with Mr. Silberman? A. I did.

Q. What did he say Avith regard to that?

A. Well, he just let it hang fire. He didn't give

me any definite answer about it at all.

Q. AA^iile you were with the Zenitli Company
doing this work, did you receive a salary?

A. I did.

Q. Did you receive any additional compensa-

tion? A. I did.

Q. What was the nature of that cx)mpensation ?

A. Well, I don't know what you can call it,

whether it was a bonus or an actual outright receipt

for some royalties or something for the machines.

That I don't know.
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Q. Do you recall when you began to receive ad-

ditional compensation"?

A. It was more or less around the Holidays.

Q. Of what year?

A. It must have been around the end of 1940,

I think.

Q. Was that after you had completed your engi-

neering work on the machine that you designed?

A. And after they were running, yes.

Q. After the machines were operating?

A. Yes.

Q. Was that additional compensation paid in

one lump sum or was it periodic compensation?

A. It was paid in one limip sum.

Q. Do you recall how much that was?

A. I'm not sure. No, I don't recall.

Q. Do you recall when you received it?

A. I think it was around the Holidays.

Q. Of what year? A. Of 1940.

Q. You stated before, Mr. Havekost, that you

were employed for the purpose of building, of de-

signing a high speed zipper manufacturing ma-

chine, and you said something about a]:)plying an

automotive principle to the constniction of the ma-

chine. Did the machine that you designed have that

construction? A. It did.

Q. Can you state in general terms what the

principle of the machine was?

A. Well, it had a closed crankcase in which

there was a [17] drive shaft in it, and hooked onto
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the drive shaft was connecting rods which operated

a i)hnie:er like a i)iston. The connecting rods were

n^idily detached from the piston. And that's the

])rinciple I used.

Q. After the machine was constructed and you

saw it operate, did it perform tlie function for

wliich you liad designied it? A. It did.

Q. Do you recall the directioTi in which the

])ower delivery of the machine that you designed

was given when the machine was in operation? Was
the power delivery vertical or was it horizontal?

A. Vertical.

Q. Do you recall how many reciprocating parts

that machine had?

A. "Well, I should say all told, the main recipro-

cating parts amoimted to approximately twenty,

twenty-five.

Q. Do you recall what some of them were?

A. Well, the ratchet feed was one. The clamping

of the units was another. The movement of the ram
or y)nn('h was another. And the feeding of the mate-

rial was another.

Q. Where was the source of power for moving

all these reciprocating parts?

A. There was a motor strapped, rather mounted

under the machine proper. [18]

Q. Were the parts connected in any way, the re-

ci]:)rocating parts?

A. Yes, they had to be connected as a unit.

Q. And to what were they connected?
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A. To the drive shaft.

Q. Did the drive shaft operate all of the recipro-

cating j)arts? A. It did.

Q. Did the machine that you designed have any

effect upon vibration? A. In what way?

Q. Was the vibration considerabl(% or was it

just a limited vibration?

A. The usual viljration of a machine of that

type.

Q. Do you recall whether the punching opera-

tions of that machine were all operated by one part,

or whether there were several parts?

Mr. McCoy: Objection. There has been no testi-

mony as to any punching operation of this machine.

Q. Did this machine that you designed involve a

punching operation? A. It did.

Mr. McCoy: Same objection.

Q. How were those pimching operations actu-

ated?

A. Through the crankshaft and connecting rods.

Q. When did you sever your connection with the

Zenith Development Company?

A. Well, approximately, I think it was in '42

sometime. It might have been '43, I'm not definitely

sure. It was after the war when we couldn't get any

more material.

Q. After the war started?

A. After the war started. I think we went into

it in '41, and it came to about '42 until it caught up

to us, and it was in '42, '43, sometime in there.
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Q. Wliat kind of work were .von doing after you

had dosigiied this machine that we have been talk-

ins: about? A. With Silbomnan'?

Q. That's right.

A. Well, I Avas sn])erWsing the constmction, and

also watching the raatorial and taking care of little

odds and ends that might pop uj).

Q. You were snper\-ising the construction of the

machines ? A. Correct.

Q. According to thc^ desioii that you had devel-

oped ? A, Correct.

Q. Do you know how many such machines were

constructed?

A. Oh, approximately, I think there were six.

Q. Were those machines sold, or were they used

by the Zenith Develoiiment Company?
A. That I don't know. After the Zenith Devel-

opment [20] Company had them built, and all that,

I don't know what arrangement was made with the

companies that used them.

Q. I show you, Mr. Havekost, a copy of United

States Lettere Patent, No. 2,437,793, issued to D.

Silbemian, and ask you if you are familiar mth
that?

Mr. McCoy: Objection. This is the patent in

suit. The witness is an engineer and capable of mak-
ing his oAATi drawings. My recollection of the former

proceedings is that the patent itself was shoAvn to

the witness and he was asked leading questions

about the type and kind of machinery that he de-
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veloped as compared with the drawijigs and there

is no foundation hiid as to any machine of that

character thus far in this examination. It's an ex-

tremely leading form of testimony. All the docu-

ments produced are subsequent to the issuance of

that i:)atent, and no drawing is produced made by

the witness, no specific machines identified. The Avit-

ness is not qualified as a x>atent expert.

Q. Are you familiar with that patent, Mr. Have-

kost?

A. I have read it over and went through it. If

you call that familiar, yes, to that extent.

Mr. Grraham: I'll offer that for identification.

(U. S. Letters Patent No. 2,437,793, marked

Defendant's Exhibit 3 for identification.)

Q. Air. Havekost, do you have in your posses-

sion any [21] drawings that you made of the ma-

chine you designed for the Zenith Company?

A. I may have, I'm not sure. I have been

cleaning iip after ten or fifteen years after working

on those things, cleaning up my records. I might

have cleaned it out. I wouldn't say de'fuiitely I

have it. I can look and see if I can locate them.

Q. Did you at any time make a claim that you

had invented the machine described and claimed in

the Silberman Patent, No. 2,437,793?

Mr. McCoy: Objection as leading and irrele-

vant, immaterial, no foundation laid.

The Witness: Do you want me to answer?
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Q. You may answer the question. He has noted

Iiis objection.

A. I made a claim as to some of the things in

the ])at('nt, yes, as riding on my original design.

Q. Do you recall what parts of the patented

machine you claimed you had invented?

A. "Well, I think the mechanism of the connect-

ing rods operating the punch or raui, tlic feasibil-

ity of disconnecting ihcni very readily ('(ir repair

woi'k. I think the crankcase, self-contained oil, and

all that, the drive shaft. That's all I recall just

now.

Q. In Defendant's Exhibit 2 for identification,

there is a statement reading as follows [22]

Mr. McCoy: 01)jection. It's an attempt to dis-

qualify your o^vn witness by reading from a self-

serving statement heretofore marked for identifica-

tion only, and a statement made after the Silber-

man patent had issued, and long after the prior

work done by the witness had been completed.

Mr. Graham: I'm not offering the testimony for

the purpose of discrediting the witness. I'm not

asking the question for the purpose of discrediting

the witness.

Mr. McCoy: The witness has told his recollec-

tion of what he contributed. What counsel is read-

ing is something different.

Mr. Graham: I think it should be stated on the

record at this point that Mr. Henry L. Burkitt,

attorney, is taking part in this proceeding to the
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extent that he is conferring with plaintiff's coun-

sel in connection with objections to questions pro-

pounded by defendant's counsel.

The objections have been noted, and I'll proceed

with the questioning.

Q. Ur. Havekost, in Defendant's Exhibit 2 for

identification, a statement is made: "I had had

special training and years of experience in automo-

tive work and had developed the idea for a zipper

chain machine which worked on tlie yirincipal of

an automotive engine incorporating a crankcase,

crankshaft and automotive type connecting rods

arranged to support and operate the ram." [23]

Was that statement true, Mr. Havekost?

A. Correct.

Q. At the time you made it? A. It was.

Q. In the same document. Defendant's Exhibit

2 for identification, the statement is made: "I never

at any time signed over any patent rights or any

exclusive rights to use that type machine either to

Silberman or firms he was connected with, or to

any other person or company, and that I have al-

ways maintained the right to use the machines as

well as Silberman."

Is that a true statement, Mr. Havekost?

A. That's a true statement, to the best of my
knowledge.

Q. In the same document, Defendant's Exhibit

2 for identification, the statement is made: "I was

told by Silberman that it was his desire that no
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patent l)e apj)lied for on this machine. It is only

^^ithin the past two months that I ha^'e learned that

Silhennaii applied for the patent #2-437-793 which

is also my first knowledge that Silberman ever

claimed to have invented the machiiic 1 was

greatly surprised to leai'u that he claimed to be

the inventor of this machine which he, in 1941 and

1942 acknowledged to have been invented l)v- me

and toi- tlir use of which lie ])aid me royalties then

and later.''

Q. Was that a true statement, Mr. Havekost,

when you made it?

A. Yes, when I made it, it was a true statement.

Q. Did Mr. Silbennan acknowledge to you that

you were the inventor of the machine that you have

described in your testimony, in 1941 and 1942?

A. Well, verbally I don't think you could call it

such, but in as much as he didn't ask for a release

from me after my telling him it had patentable

matter, I assmned that it was acknowledged that

1 was the inventor of it.

Q. In the same document, Defendant's Exhibit

2 for identification, the statement is made: "A con-

struction incorporating the idea of closing jaws

being operated directly by the ram, was invented

and developed by me during 1943."

Mr. McCoy: Where is that taken from?

Mr. Graham: Defendant's Exhibit 2 for identi-

fication.

Mr. McCoy: ^Tiat part?
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Mr. Graham: Here (indicating).

Q. Was that a true statement when you made

it, Mr. Havekost'? A. Yes, sir.

Q. Is it still a true statement, Mr. Havekost?

A. It's still a true statement.

Q. To whom did you make this claim?

A. Well, that was made, I believe, when I made

that statement to Mr. Lange.

Q. That's Mr. Lange of Slide Lock Corpora-

tion? A. Yes. [25]

Q. I show you Defendant's Exhibit 1 for iden-

tification, and ask you if at the same time or ap-

proximately the same time that you made that

claim, you executed an assignment of your rights

in the Silbennan patent to Mr. Lange?

A. Well, I read this before. Yes, that's true.

Q. After you left the employment of the Zenith

Development Company, did you have any further

contact with Mr. Silbennan?

A. In regards to what?

Q. With regard to your claim that you had in-

vented part of the machine which he had patented?

A. Not until this question with Mr. Lange came

up did I have any further

Q. Did you after this question with Mr. Lange

came up have any contact with Mr. Silberman?

A. Yes.

Q. Did he contact you or did you contact him?

A. He contacted me through Mr. Lange. I

don't recall him contacting me directly.
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Q. Did you have any discussion with Mr. Sil-

])t'rinan or any meeting with him regarding this

matter I A. No.

Q. Did you have any meeting with any repre-

sentative of Mr. Sil))erman

?

A. No, I didn't.

Q. Did you sign any document after these docu-

ments? [26] A. I did.

Q. Do you recall when that was?

A. A document was signed in '48. Oh, it might

have been six months after, or something, that

I

Q. Would it have been sometime in 1949?

A. It may have been.

Q. Do you recall what that document was?

A. Yes, it was a signing of a release of my
claim against this patent.

Q. How did it happen that you signed that re-

lease? Did you talk to anybody before you signed

it? Did you meet with anyliody before you signed

it ? A. No.

Q. Was the document sent to your home, or did

you go someplace to sign it?

A. I went to the office of a lawyei-—what was

his name again? It was a lawyer retained by Mr.

Silbemian, I think. Oh, I'll tell you the man. It

was file lawyer that defended that communist girl

when that case came up.

Q. Archibald Palmer? A. Palmer, yes.

Q. How did you happen to go to his office?

Were you requested to go there?
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A. I was requested to go.

Q. By whom? [27]

A. I don't recall those things. I don't recall

who it was.

Q. You went to his office as a result of a re-

quest made to you? A. Yes.

Q. Had you seen the document that you signed

before the day you visited Mr. Palmer's office?

A. ¥o.

Q. Did you read the document?

A. I read it, as far as I can recall, sure.

Q. Was any consideration paid to you for sign-

ing that document? A. There was.

Q. You stated that prior to signing that docu-

ment, you had had no contact with Mr. Silberman?

A. Not that I can recall.

Q. After you left the Zenith Company

A. Yes.

Q. Had you had any contact with Mr. Silber-

man since that time? A. No.

Q. Have you discussed this matter with anybody

prior to this examination and also on the deposi-

tion taken in Flushing on January 3, 1953 ?

A. I haven't discussed it with anybody except

informed the Missus that I was going to these cases.

Q. When you signed the document in Mr. Pal-

mer's office, did you have any discussion with him

about it?

A. In regards to what?
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Q. About signing the document ov the reason

for signing the document?

A. Well, the reason was plainly stated, to go

to work and not make any claims against this

])atent on the basis of my original design.

Q. Did you discuss this matter of the release

before you signed it with your own attorney?

A. T didn't have any attorneys.

Q. Did you discuss it with Max Lange?

A. I may have. I wouldn't say definitely.

Q. YoTi don't recall what the discussion was?

A. I don't recall, no.

Q. Do you recall by whom you were employed

at the time you signed the release?

A. I was employed—let me see—by the De-

venco Company.

Q. You had left the employment of Mr. Lange?

A. I wasn't employed by Mr. Lange since '45.

Mr. Graham: I'd like it to be stated on the rec-

ord that I reserve the right to examine Mr. Have-

kost further at a future time to be specified and

upon due notice to the attorneys for the plaintiff.

That's all I have. [29]

Cross Examination

Q. (By Mr. McCoy) : Mr. Havekost, in the

machine that was designed by you while at Zenith

Development Company, that machine was intended

to use wire that had the completely formed zijiper

elements in it, so that the wire could be fed into
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the machine and merely have these elements cut

off and attached to the tai:)e, isn't that correct?

A. Well, I don't think you could call it a com-

pletely formed element, but it was a formed ele-

ment, that is, not complete. The completion was

made when it was cut from the unit, from the strip

of wire, let's put it that way. In other words, the

retaining part of the element was formed in the

wire.

Q. Did it have recesses formed in the edges of

the wire? A. No.

Q. '\\liere the elements were cut off?

A. No.

Q. But the function of the machine was to cut

off what we call scoops in the zipper industry, the

individual elements? A. Right.

Q. Ajid merely attach those to the tape, isn't

that true? A. Correct.

Q. That was the same general operation that

was carried on by the Conmar machine at that

time, was it not? A. It was.

Q. And the only thing done hy the ram of the

machine was the cut off tool, was it not? [30]

A. Correct.

Q. When there was the necessity to resharpen

or replace a punch, you removed the ram from

the connecting rods to sharpen or replace a punch,

did you?

A. Well, you removed a ram, what you might
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call a ram from the head wliieh was fastened—the

liead was fastened to the eonuccting rods and the

ram was attached to the head.

Q. Now, the closing jaws, the jaws for clamping

the legs of the scoop or zipper element to the tape,

those jaws were operated from the crankshaft,

wi'vo they? A. They were.

Q. Will you tt'II us more of the nature of the

years of experience in autoniotive work preceding

your connection with the Zenith Development Com-

pany, the nature of the work that you did during

that period?

A. Well, I started out in the automobile busi-

ness in 190i for the Locomobile people in their

shops. Then I went to the Lozier ])eople and

worked in the shops and in the test sheds with that

crowd.

Fi'om Lozier, I went with the old Smith & Mab-

ley, in New York City, as assistant to the shop

superintendent. Then, during that early period

of the automobile game, why there were bankrupt-

cies ever so often, they couldn't seem to get the

money, and Smith & Mabley failed.

Then I drove an automobile privately as a chauf-

feur for a [31] while. Meanwhile, I was studying

at Cooper Union for an engineering degree, and I

left the driving and went to work for the Interna-

tional Motors. At International Motors, I was

on the Board, helping to design the bulldozer truck,

and when they moved to Plainiield, I was put in
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charge of heat treating of steel and testing of tlie

steels. In other words, I was head inspector.

After they went into bankruptcy, I went to the

Jones Speedometer Company on tooling for mak-

ing their sjoeedometer. After that, I went to the

Norma Ballbearing Company as tool designer on

their tooling. From there I took a chief drafts-

man job with the Duplex Engine Grovemor Com-
pany, who made governing devices for trucks, and

so forth. After that concern, I went with the

Klein-Schmidt Electric Company as their design

engineer and production man. Prom there I left

and opened up my own office in 1920, 1919, and I

was in that office—I had my own business for

twenty years, imtil after the crash, I closed up the

office in 1938. From thereon, I have been knocking

around, if you want to call it such.

Q. At the time you gave your prior testimony

in these proceedings in New York, heretofore re-

ferred to, you were testifying in response to a sub-

poena, were you not? A. Yes.

Q. Have you a copy of that subpoena?

A. Have I? [32]

Q. Yes. A. No.

Mr. McCoy: Has coimsel a copy of the sub-

poena ?

(Document produced by counsel.)

Q. In this subpoena dated December 9, 1952,

you were requested to bring with yoii all corre-

spondence, affidavits, assignments, records and other
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data in any way relating to dealings between you

and David Silberman and Talon, Inc., or its repre-

sentatives, or the attorneys for either David Silber-

man or Talon, Inc. with respect to machines and

methods for manufacturing slide fasteners.

Did \'ou make an earnest search to ])roduce the

character of documentary evidence referred to in

this subpoena?

A. I did. I think I did bring them along with

me. I'm not sure. But I looked high and low for

them, and I even looked this second time when Mr.

(iraham called me to see what I could find. Some-

how or other, I either misplaced them or threw

them out, I don't know.

Q. But you di<l have with you all the docu-

ments of every character that you could find?

A. Right ; at that time I believe I did.

Q. In your testimony, you referred to other

drawings that you might locate. Have you tried

prior to this examination to locate such drawings

as you could pertaining to this machine we are

talking about? [33]

A. Yes. I still am looking for it. We are in a

little bit of chaos at home. I had a son move in with

me with a lot of furniture, and all that, and it's

pretty hard to fioid anything at the present time.

Q. Have you heretofore shov\ni any such draw-

ings to Mr. Graham or to others connected with the

litigation ?

A. I have showed drawings similar to what I am
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s]5oaking of to Mr. I^ang-e at the time when tliis

question came up of writing these agi^eements.

Q. That was prior to the present

A. Yes, that was prior.

Q. Your dealings with Mr. Lange had to do pri-

marily with foreign patents, did they not?

A. It did, right.

Q. It had nothing to do with the United States

patent, isn't that coiTect?

A. That's as far as I understand it; that's what

it was supposed, to be.

Q. Your attention has been called to material

written along the side of the document marked De-

fendant's Exhibit 2, and reading: "A construction

incorporating the idea of closing jaws l>€ing oper-

ated directly by the ram, was invented and devel-

oped by me during 1943."

What was the nature of the matter there re-

ferred to ?

A, Well, I believe at that time I had read the

patent of [34] Mr. Silberman, and I wanted it to

be shown that the x^atent didn't differ in no way

as far as I could see from what I did ^vith my ma-

chine.

Q. You mean that your machine was identically

the same as the Silbennan patent?

A. That's what I was having inference to, yes.

Q. During your other testimony, you identified

many drawings in connection with the patent with

which you had no corresponding parts in your o'wn
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machine, did you not? A. I might have, yes.

Q. So there are many differences between your

macliine and the Silberman machine?

A. I would say so.

Q. And the only simihvrities that you have

talked about are in the a])plication of the so-called

internal comJnistion engine piston and crajik ar-

rangement in youi- macliine that yo\i also noticed

in the Silbennan machine, isn't that correct?

A. Right.

Q. Now, in 1943, where were you working?

A. In 1943, I believe I was working for Slide

T.ock Coi"poration.

Q. But you had long since left the emplopnent

of Mr. Silberman, hadn't you?

A. Yes, sir. TTell, I could say I left the employ-

ment of Mr. Silbennan for about a year previous

to that. [35]

Q. Have you made any effort to locate anyone

of these six Zenith machines that were made?

A. Oh, I know where they are. At least up to

two years ago, an%"Avay.

Q. You knew where they were when the testi-

7nony was given previously by you in this proceed-

ing? A. Yes, sir.

Q. Those machines used the principles of the

Conmar process of first rolling the strip wire to

form the projections and pockets in the element

prior to the entiy of the metal into the machine?

A. Only five of thom did it that way. The other,
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the sixth one, the metal was fed directly into the

machine.

Q. But that has been a modification of the ma-

chine since you A. No, I designed it.

Q. You designed that ? A. Yes.

Q. But it was previously formed metal that was

fed into the machine, the sixth machine?

A. Correct.

Q. So that the only function of any of these six

machines was to cut off, to shear off the zipper ele-

ment and attach it to the tape ? A. Yes.

Q. In the industry, that was pretty much known

as the [36] Comnar type machine, was it not?

A. CoiTect.

Q. Do you know of any threatened litigation or

litigation between Mr. Silberman and Slide Lock

during your connection •with Slide Lock Coi'pora-

tion? That was Mr. Max Lange's company?

A. Max Lange's company previously. Yes, well,

when I worked with them, Mr. Lange had nothing

to do mth this tyi^e of machine. Mr. Lange wanted

me to design a machine for him, and in as much as

the design, they wanted it similar to Mr. Silber-

man 's, I refused to do it for them, in fact, figuring

that Mr. Silberman and I had tlie first call on those

machines. But I did design a machine for him

which he didn't l)uild.

Q. Did you ever file applications for letters pat-

ent of your own, either in the United States or in

foreign countries?
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A. Xo, sir, because I fig-ured that anylx)dy that

hind me, it was their prerogative to do it.

Q. After you left the Zenith Development Cor-

]3oration, did you eonunimicate to Silbennan any

new ideas that you might have on zipper-making

machines? A. No, sir.

Q. (By Mr. Meech) : ^Ir. Havekost, what were

the events leading wp to the sig-ning of this Defend-

tuat's Exhibit 2?

A. That's that contract with Lange; is that Ex-

hibit 2?

Q. That's right. [37]

A. "Well, previous to when I signed this, Mr.

Lange got in touch with me and asked me to ^^sit

him at his place of business. I went there, and he

was the one who called my attention to the patent

issued to Mr. Silberman. Ajid he propositioned me
to the effect that when I first went with him. I told

him of my design with Sill>erman and I wouldn't

go to work and give him a similar design. And then

he showed me this patent, and I said a lot of that

stuff is similar to what I originally designed for

Silberman. Then I pointed it out to him according

to this affidavit.

Q. "Wasn't it true that he was building machines

at that time for David Silbennan?

A. That I don't know. I coiildn't swear to it.

Q. You have no recollection of any controversy

between Lange and Silbennan ?
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A. No, I have no—at least I dicbi't hear of any-

thing at that time.

Mr. McCoy: That's all.

Redirect Examination

Q. {By Mr. Grraham) : Mr. Havekost, you an-

swered one of Mr. McCoy's questions, and said at

the time you last testified in this proceeding, you

knew where the Zenitli machines built from the

drawings made by you were located. Will you state

where those machines were located at that time?

A. Five of them were located at the Hared

Fastener Company [38] in Philadelphia, and the

other one was located at the Mayer Import Com-

pany at Montreal.

Q. Did you know for a fact that those machines

were still there at the time you last testified?

A. Well, I knew definitely that they were at

the Hared Fastener Company; that is, they were

having machines still producing. I wasn't at the

plant. But as far as the Mayer Import Company
is concerned, I understand that Mr. Lasner, the

owner of that company, had died, and there I

wouldn't say that they were in operation.

Q. You then didn't know that these five original

machines were at the Hared Fastener Company.

You just believed they were?

A. Well, let me see. Two years ago I was down

to Philadelphia, and I met Mr. Hared, and I asked

him how the machines were coming along.

Mr. McCoy: Objected to as hearsay.
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A. And he said that his boy is in charge of the

phiee now, his two sons, and that the machines were

operating- all right.

Q. You didn't see the machines'? A. No.

Q. You didn't visit the plant"?

A. I didn't visit the plant.

Q. AjkI you haven't ahsited the plant of the;

Mayer Import Company? A. No. [39]

Q. You also testified that one of the machines

constructed from your dra\^•^n2:s worked upon ]irc-

formed metal stri])s, metal strips in which zip])er

elements had Ix'cn preformed, and that that machine

cut off the preformed strip and attached it to the

tape, is that correct?

A. Well, they all do that, all the machines do

that from jn-eformed metal. But as Mr. McCoy said,

the Conmar type, they preform the metal and wind

it up on rolls, and then umvind it into the machine.

That's the Hared Fastener stuff. Wliile the one in

iMontreal, the metal is prefonned and fed directly

into the machine.

Q. The one at the Hared Fastener Company
(lid the work on preformed metal or on metal that

didn't A. On preformed metal.

Q. When the preformed metal was severed from
the stri]) and attached to the tape, at the time that

was done, was there any operation which also com-

pleted the foiTnation of the element?

A. Well, if you call the fonning of the legs when
it was cut off, that's an operation. That's what com-
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pletes it. Otherwise, it can't be attached to the tape.

Q. So that there was some operation fomied

upon the preformed element in order tO' complete

the formation of it? A. Correct.

Mr. Graham: That's all.

(It was stipulated and agreed by counsel for

the respective parties that the signing of the

foregoing deposition Ix' waived.) [40]

[Endorsed] : Filed January 17, 1955.

DEFENDANT'S EXHIBIT "AN"

[Title of District Court and Cause.]

DEPOSITION OF WILLIAJSI WRAY
12 East 41st Street, New York, New York, Fel>

ruary 25, 1955, 10:00 o'clock a.m.

Deposition before trial of William Wray, taken

by Defendant, pursuant to Notice annexed hereto.

Appearances: Messrs. Lyon & Lyon, Esq., Attor-

neys for Plaintiff, 811 West 7th Street, Los An-

geles, California, l>y Heniy L. Burkitt, Esq., of

Coimsel and Ralph E. Meech, Esq., of Coimsel.

William J. Graham, Esq., Attorney for Defendant,

12 East 41st Street, New York, New York. [1]*

It Is Hereby Stijiulated and Agreed by and be-

tween the attorneys for the respective parties that

the signing of the deposition be waived.

Mr. Burkitt: Mr. Graham, I think in opening

* Page numbers appearing at top of page of Original Dep-

osition.
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I would like to make some statement reg-arding yes-

terday; the notice of taking these depositions, serv-

ice was made February 4, 1955, is that coiTcct 2

Mr. Graham: That copy the reporter has will

show the date sei-vice was made. February 5th. The

notation I had here is February 4th, it wouldn't

make veiy iiiucli difference one way or the other.

Mr. Burkitt: And I appeared here yesterday at

the time appointed, Febniary 24th, for the taking

of the deposition of Da^id Silberman, and was in-

formed that the notice of taking depositions with

the proof of service has not been received by you

until February 23rd, isn't that correct?

Mr. Graham: That is correct.

Mr. Durkitt: And that no subpoena had been

issued for David Silbeiiiian and that the deposition

would not be taken, isn't that correct?

Mr. Graham: That is correct. I think I also

stated to you that we would ask for permission of

the Court to take the deposition of David Silber-

man after the trial of this action. [2]

Mr. Burkitt: Such an application is going to be

made ?

Mr. Graham: Such an application will be made

and permission Avill be asked to file the deposition

as part of the record and as part of the evidence

in the trial.

Mr. Burkitt: That will be a matter for disposi-

tion at the time of trial?

Mr. Graham: That's right.
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WILLIAM WRAY
a witness, named in the annexed notice, being of

lawful age, and Ijeing first duly swoni by a notary

public of the State of New York in the above cause,

testified on his oath as follows:

Direct Examination

Q. (By Mr. Graham): Please state your full

name and address.

A. William Wray, 134 West 32nd Street, New
York City.

Q. Mr. Wray, at one time were you interested in

a corporation known as the Klosurette Corjioration

of America? A. I was.

Q. Do you recall when that corporation was or-

ganized? A. Oh, 1947.

Q. And do you recall what the paid in cai^ital

was of the corporation?

A. Actually paid in was two thousand dollars.

Q. Are you an officer of the corporation? [3]

A. I was.

Q. What office did you hold?

A. Treasurer.

Q. Where did that corporation have its place of

business ?

A. 239 West 17th Street.

Q. New York City? A. New York City.

Q. And what soii: of quarters were occupied

there by the corporation?

A. We had part of a loft, sub-leased from the

people who had the whole loft.
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Q. And what was the nature of the business car-

ried on by that corporation?

A. We assembled zippers, mostly separators;

separators is that cei-tain style of zipper.

Q. When you say you assembled zippers, did

you make any of the paints for the zippers, did you

do any manufacturing?

A. The box that goes into a separator we made,

that is what is called the component pari..

Q. Did you have an}i:hing to do wWh. the manu-

facturins; of zipper chains? A. No.

Q. Did the coii^oration have any machinery for

manufacturing zipper cliain? A. No. [4]

Q. In order to cany on your business, you

bought the parts that go into the making of zip-

pers? A. No, we bought the chain.

Q. You bought the chain and then you assembled

the chain?

A. We cut it to size and then made zippers

from it.

Q. Now how many regular employees did the

corporation have?

A. I believe it was three.

Q. Does that include yourself, or three in addi-

tion to yourself ?

A. No, employees. We didn't consider ourselves

employees. Let me elaborate on that statement,

when I say three, as you have more work, you bring

in people to help you and you pay them by the

hour.
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Q. But the regular employees were three in

number ? A. Three.

Q. Now were the assembled zippers sold by the

coi-poration ? A. They were.

Q'. And in what market?

A. In the New York market.

Q. Do you recall the names of any of your sup-

pliers, the people who supplied you with zipper

chains 1

A. Adams Industries, Apex, Stag Tool and Die,

oh, several others I wouldn't know, l)iit I will say

that 75 per cent of the chain we used we bought

from Adams Industries.

Q. Where are Adams Industries located? [5]

A. In Long Island City, the exact address I

haven't got. I could look in the telephone book,

they are in the telephone book.

Q. Now in cariying on the business of the Klo-

surette Corporation, did you have any contacts at

any time with Talon, Inc., or any representative

of Talon?

A. In 1948 T had an appointment at Jo Lane's

place, which was at that time on 63rd Street, in

New York City. I had an appointment at 3:00

o'clock that afternoon and when I came to Jo Lane

I was with Mr. Swartz about two or three minutes

and Mr. Meech was ushered into what they called

at that time the board room. I was introduced to

Mr. Meech.
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Q. May I ask you to idcTitify Jo T^ane, what was

the nanie of that?

A. Jo Lane Manufacturing- Coni])any.

Q. Wliat business were they engaged in?

A. They were in the zipper business.

Q. Manufacturers of zipper chain?

A. I didn't know what they did; whether they

made their own chain or l)ought their own chain,

but T came there because Mr. Swartz at that time

was not making separators and had given me a

proposition that they wanted to consolidate with us

or work out some arrangement where we would

make separators jointly and that was why I came

there.

Q. When you went to see Mr. Swartz, did you

expect to [6] meet Mr. Meech?

A. I hadn't known Mr. Meech, I never had met

Mr. jMeeeh before.

Q. The Mr. Meech we are talking about is Ralph

E. Meech?

A. I don't know liini by the name of Ralph E.

Meech, I know him by the name of Gus Meech.

Q. Did you and Mr. Meech have any conversa-

tion at the meeting?

A. Yes, Mr. Meech, after a few minutes, told me
he was one of the men from Talon and that I was

infringing on their product and I thought it was

a huge joke, I laughed it off. I didn't know what

he meant by infringing on them, and I said no, I

couldn't infringe and he insisted I was infringing.
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Q. Did yon say you couldn't infringe?

A. I didn't, because I never had any machines

there. It was laiown on the market that I didn't

operate, I didn't make chain, because I was

Mr, Burkitt: I want to object to these state-

ments by Mr. Wray, which are the cogitations of

his mind at that time and were not in the conver-

sations between him and ]\Ir. Meech and I Avill move

to strike out the portion of the statement that has

to do with anything except tliat he did not state to

Mr. Meech his reasons.

Mr. Grraham: Objection noted.

Q. Did you say to Mr. Meech that you did not

have any machines? [7]

A. I don't remember whether I did or not.

Q. But you did tell Imn you were not infring-

ing? A. Oh, definitely.

Q. Did you ask him what his basis was for

charging you with infringement?

A. Yes, I recall that Mr. Meech had said, well,

I am cutting some path in the market there. He had

heard, Mr. Meech had heard that I am doing a very

big job. I believe that was it.

O. He said that to you?

A. Yes, that was the substance.

Q. In sulistance?

A. In substance, I don't know exactly how it

came alxiut, we were all discussing it, the three

of us.
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Q. Did he say anytliiim- about you u-iauufactur-

ms; zii^yiov chain?

A. Well, T believe he said I was infringing-.

Q. Did he say he knew you were uiaimfacturLiig

zipper chains?

A. I don't know, I don't remember whether he

did or not.

Q. But 1k' did say you were cutting in on Tal-

on's market?

A. Yes, the three of us were discussing that

topic, John Swartz, whom I had known for quite

a while, Mr. Meech and I. Mr. Meech, whom I had

met for the first time.

Q. What position did Mr. Swartz hold with [8]

-To Lane Manufactui-ing Company?

A. I still don't know.

Q. He was an officer?

A. I don't even know whether he was an officer.

Q. He was one of the principals?

A. He appeared to me the main man in Jo Lane.

Q. Did you have any other conversation with

Mr. ]\Ieeeh? A. That very day.

Q. That very day, did he say anything to you

about Talon plamiing to bring suit against you?

A. Oh yes, yes, sure.

Q. Tell us what he said then in that connec-

tion. A. Mr. Swartz said to me
Mr. Burkitt: Nothing about what Mr. Swai-tz

said, please. Tell us what Mr. Meech said to you.
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Mr. Meech: This was a meeting at which Mr.

Swartz was present.

Mr. Burkitt: We don't want his statements here.

Mr. Graham: I think the question should be

answered. You can note youv objection.

Mr. Burkitt: I object.

Q. Will you state what Mr. Swartz said to you?

A. Mr. Swartz said to me, Talon company is go-

ing to sue me for infringement, that he, being very

friendly toward me, and with the Talon people, he

can help me. That was Mr. Swartz' [9] statement

to me. Mr. Meech said nothing.

Q. What did you say when Mr. Swartz made

that statement"?

A. I laughed, I thought it was foolish.

Q. Did Mr. Meech say anything with respect

to a suit?

A. Mr. Meech simply said I was infringing and

they would have to take measures to protect them-

selves.

Q. When Mr. Swartz said that Talon was going

to sue you, did Mr. Meech say anything at that

time, did he deny they were going to sue you?

A. ISTo, he didn't say a word.

Q. Did anybody make any statement that the

suit would be very expensive? A, Oh, yes.

Q. Who made that statement?

A. Oh, yes, that was in the course of the con-

versation. We all, the three of us discussed that a

patent suit is a very costly matter.
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Q. Did ^Ir. Meecli take part in tliat conversa-

tion ?

A. I don't know, Mr. ^Mei'ch says very little. He
was present. He would either nod his head or, he

doesn't do much talking.

Mr. Burkitt: I move to strike out all of his

testimony having to do with Mr. Swartz' conversa-

tion \\\W\ Mr. Wray.

Q. Now, did you hear anything further from

Talon after [10] that meeting at Mr. Swartz' of-

fice ']

A. Yes, about a month or two later I was, I re-

ceived a registered letter.

Q. From Talon? A. From Talon.

Q. "What were the contents of that letter?

A. Telling me I was infringing on a number of

patents that they owned. I think there were either

four or five patents that I was infringing upon

which they OAvned.

Q. Did you respond to that letter?

A. I had seen Mr. Meech after that, since I then

knew him.

Mr. Burkitt: I object to any statements unless

the witness is going to answer the question.

The Witness: I can lead up to the question. I

will answer that question.

Mr. Graham: Mr. Burkitt can note any objec-

tion he wants to. You go ahead and make your

answer.

The Witness: I had known Mr. Meech, I had.
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after receiving- the letter, now that I had kno\\Ti

him, I called the office bnt Mr. Meech was not in

town that week and when he subsequently did come

to town I spoke to him and I told him exactly the

same thing, I says, "I am not running machines.

Yon can come np to the place any time yon want

to." Well, he took an arlntraiy position that I [11]

was violating patents and that is all there was to it.

Q. Did he say that they were going to follow

through. Talon was going to follow throngh and

bring snit? A. Yes.

Q. Did they bring snit?

A. The veiy same year they brought suit, sev-

eral months thereafter, I believe on the 31st of

December of the very same year.

Q. 1948?

A. Right, the snit was commenced.

Q. Were you served with a sunmions at the

time? A. I was served with a simmions.

Q. Do you remember the court in which the suit

was brought?

A. Southern District of New York.

Q. United States District Court for the South-

ern District of New York? A. That's right.

Q. Now after the suit was brought, was there

any reference made to the suit in any of the trade

papers ?

A. Oh, yes, there was a big, full page, full col-

umn in the Women's Wear and Trade Record.

Q. That was probably in early 1949 ?
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A. Yes.

Q. After the suit was brought did you have any

difficulties [12] \\\i\\ any of your customers?

A. Oh sure. Some of them wouldn't eontinue.

Q. AVill you state the nature of your difficulty?

A. Some of them read the ariicle

Mr. Burkitt: I object to that, he doesn't laiow

whether they read the ai-ticle.

]\Ir. Graham: You don't have to state whether

they read the article.

The Witness: I have been told.

Mr. Burkitt: I object to testimony as to what

somebody told him.

Q. Did any of your customers say they had read

the article? A. They did.

Mr. Burkitt: I object also to that.

Q. What else did your customers say to you?

A. They can't take a chance doing business with

me, they miglit also become involved with Talon.

Q. Did that have any effect upon your business?

A. Oh, sure.

Q. Wliat effect did it have?

A. Some of the orders I had I gave back. The

people who bought, I had them walk out on me. I

had to go out and look for different business. It

was just at the time I was building my business

big. [13]

Q. Did you enter any defense to the suit?

A. Oh, sure. Sure, I defended the action and

entered a counter claim.



1526 Talon, Inc., a corporation, vs.

Defendant's Exhibit "AN"—(Continued)

(Deposition of William Wray.)

Q. Did you engage a lawyer for that purpose"?

A. I did.

Q. "What was the name of that lawyer?

A. Frederick E. M. Ballen.

Q. You say you put in a counter claim. What
was the basis for your coimter claim?

A. That I wasn't infringing, that the suit was

started against me to embarrass and harass me and,

well, I imagine a lot of legal phraseology goes with

it. I haven't got the papers before me.

Q. Did that suit eventually come to trial?

A. No, that suit was never tried.

Q'. Did you have any conference with anybody

representing Talon when the case was reached for

trial?

A. I was examined before that by the attorneys

for Talon on several occasions, I believe, and then

there was another examination where the Talon

people were examined by my attorney and that is

all there was to it at that iiarticular time.

Q. When was the case reached on the calendar

for trial, do you recall that?

A. It was reached once in June, I lielieve, in

1951, and it was postponed to, I believe, September

or October, because [14] the summer months came

about.

Q. Do you recall who requested that postpone-

ment? A. We did.

Q. Your request was granted? A. Oh yes,

Q. Before the case came up again in October
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01- in the fall of 1951, were there any nes^otiations

l)et\veen Klosurette Corporation and I'alnn with re-

spect to a settlement of the case?

A. I had seen Mr. Meech on several occasions

and we discnss(xl tlic matter. I says, "You know,"

—

oh, incidentally, th(\v came to my place and saw I

wasn't operating- any machines, according to the

facts that I gave them, that T bought the cliain.

I also gave them the information which was sub-

stantiated by invoices, wliom T bought the eliain

from.

Q. Do you recall when that visit was to your

place of business?

A. It was more than one \asit. Several visits.

Q. Was that by your in^'itation or at the re-

quest of Talon?

A. Well, I invited Mr. Meech to my place once

myself. Many a time I'd get a telephone call from

Talon's attorneys. I said it's perfectly all right

for you to come up here, any papers you want, any

information you want, here it is.

Q. Now in any meeting that you had -with Mr.

IMcH'ch, did you discuss the possibility of settling

the case? A. Oh sure. [15]

Q. Was the case ultimately settled?

A. Yes.

Q. Do you recall what the tonns of the settle-

ment were?

A. I received two thousand dollars to ])ay the

legal expenses and releases, I imagine, were ex-
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changed hj the lawyers and that was the end of

the case.

Q. Klosiu'ette Corporation didn't consent to any

decree ?

A. No, there was no decree, no infringement.

Q. Aiid Klosurette Corporation made no agree-

ment mth Talon to pay royalties, did they?

A. No, we didn't run the machine, that was the

end of the case.

Q. Talon paid you two thousand dollars?

A. That's right.

Q. To defray legal expenses?

A. That's right.

Q. Is Klosurette Corporation of America still

in Imsiness? A. No.

Q. Do you recall when it ceased doing business?

A. I imagine that year.

Q. 1951?

A. I don't remember whether it, whether the

case was settled in 1950 or 1951, no, wait, it was

1951. After that I didn't want to be involved any

further in any matters that I'd lie at the mercy of

any]>ody to come in and file suit with such [16]

big expenses, so I just stepped out, that is all, dis-

continued. I paid everything and eveiybody and

that Avas the end of it.

Mr. Graham: That is all I have.

Cross Examination

Q. (By Mr. Burkitt) : Mr. Wray, when was the
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first time you showed one of these iiiaeliines to a

rei)reseiitative of Talon?

A. I didn't sliow him any machine, I had no

machines to show.

Q. Wasn't there any machine at all iii your

jn-cniises at any time for making cham?

A. That Klosurette owned?

Q. 1 am talking- a]>out being on your premises.

A. There Avas a coujile of machines that were

owned l>y Wek Sales Company that were not in

AYorking condition, in other words, they were scrap.

AVek owned a mortgage on a firm called Wing Slide

Fastener Company that went In-oke.

Q. As a matter of fact these machines were on

your premises from the time that Wek Sales

A. They wei-e not completed machines.

Q. But they were machines.

Q. They Avere not operating machines.

Q. But they w'ere on your premises, is that cor-

rect?

A. I had part of a loft, somebody else's.

Q. Who was that somebody else? [17]

A. Victory Mask Company. And you could go

in and out any way you wanted, but however there

was a lot of junk in the place and none of it was

workable.

Q. Before you took over those premises, W'ing,

that you mentioned, was the lessee, isn't that so?

A. Yes.
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Q. And they had those machines on the prem-

ises at the time they were there, correct?

A. They didn't have it, when I took over Wek
had it.

Q. Wek succeeded Wing?

A. Wek foreclosed on Wing.

Q. They took over the premises from Wing?

A. I took the premises, then Wek asked me will

I permit them to store this whatever they want

there imtil they have a sale and I did and they had

their sale and they sold all the equipment, there

were a lot of machines there.

Q. And there were chain machines involved?

A. That I don't know because I am not familiar

with the making of chain or chain machines.

Q. All right then, we'll say there were zipper

making machines included in that batch of Wing
machinery, is that correct?

A. No, I bought my stringer from the outside

market.

Q. I am not asking al>out your stringer. In this

batch of machinery which was i^ut in there by Wing
or by Wek, there was [18] slide fastener or zipper

machinery, isn't that so?

A. I don't know. I don't know what you would

call zipper machinery. A zipper machine is a ma-

chine that will function.

Q. Only a machine that functions is a zipper

machine, correct?
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A. An>-tliins: that will work, that you can har-

ness to work. I don't have to ai'gue with you.

Q. Tlier(> was some machinery from Wek or

Wing?

A. There was a lot of macliineiy.

Q. At the time you took over the premises'?

A. Yes, there was a complete machine shop there

composed of maybe 10 or 15 types of machines,

lathes, grinders.

Q. All t)f which didn't belong to you?

A. Exactly, it was not my property.

Q. When did you fii*st tell this to a representa-

tive of Talon?

A. When the representative of Talon came to

me they had sold most of this.

Q. Who were they?

A. Wek had sold most of their equipment, they

were selling it piecemeal.

Q. But there still remained on your floor some

machineiy, right, at the time the representative of

Talon came to you, correct?

A. That is possible, yes. [19]

Q. Which representative are you mentioning as

a representative of Talon; Mr. IMeech?

A. Another gentleman, I forget his name, the

record will show who came, who originally came to

my premises. I invited him.

Q. After the examination, wasn't that so?

A. I believe that was before the examination.
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Q. There was somelwdy up to see you before

the examination, to see the machines'?

A. Yes, to look at the place.

Q. You don't remember who he was?

A. He worked for the finn of Burgess, Hicks

and Ryan. He was an elderly gent, a gray haired

fellow. I forget his name. The record will show.

Q. After the suit commenced? A. Yes.

Q. In other words no representative of Talon

came to see you before the siiit commenced?

A. Mr. Meech had come to my office at my invi-

tation one day before the suit commenced. We had

lunch together.

Q. Did you show him the machinery on the floor

at that time?

A. I told Mr. Meech to go any place he wanted.

Q. Did you tell him the story about Wing and

Wek at that time ? [20]

A. Mr. Meech knew about it.

Q. Was there any succession at all between

Wing and Wek and Klosurette?

A. N"one whatsoever, outside of the fact that I

bought from Wek the lights, and some assembly

equipment for the sum of, the whole thing ran to

about fifteen hundred dollars, eveiything that I

bought.

Q. Now about this box making equipment you

were talking about, did you buy that from Wing
or Wek?
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A. I l)ought nothing from Wing. The lx>x mak-

ing equipment I made.

Q. You didn't get any box making equipment

from Wek then?

A. No. That is on recoi-d in the Court, the con-

ditions of the bill of sale, from Wek to me.

Q. Mr. Wray, I think you gave some figures to

the attorneys for Talon as to your sales in the

years 1948, 1949 and 1950. Now as I understood it,

the liegi lining of the suit was at the very end of

1948, December, 1948? A. Yes.

Q. Now the figures that you gave, and I read

them to you, totaled for 1948, $49,421.38 and for the

year 1949, $59,439.39. Do you dispute those figures?

A. I didn't give them those figures; they looked

at the books, they examined the books, my books,

and they took those figures. [21]

Q. Your accountant was present at the time

these figures were taken?

A. No, he was not present.

Q. Your accountant was not present?

A. My accountant was not present.

Q. What was your accountant's name?
A. I don't even know the name of the man, I

don't think I had an accountant at that time, if I

can remember right.

Q. Isn't it true that you were putting off the

examination of your books as to the amoimts of

sales imtil your accountant had returned from Cali-

fornia ?
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A. I had a friend of mine by the name of Louis

Rothenberg who was a fellow, he was not a certi-

fied man, he was a good bookkeej^er, he had worked

for Wing at one time as a booklveeper or some-

thing. When this matter came up I tried to get

hold of him. I was told he was in California and

subsequently when he came back I then called the

office of Burgess, Hicks and Ryan and told them

to come up to my i)laee so they can work together

with my man. That is how the accountant came

into the picture.

Q. Your accomitant was there at the time these

figures were taken"? A. I imagine so.

Q. Didn't you get copies of those figures'?

A. I knew the figures, I didn't have to get

copies. I was a two by four outfit. [22]

Q. Did you ever dispute those figures?

A. Never. I wasn't a big outfit that didn't know

what Avas going on. I want you to understand, in

1949 my business should have been double the

amount of HQ thousand, but because of this suit I

lost that business. I explained it to Mr. Meech and

I explained it to Mr. Gudges and I even explained

it to Mr. McCoy.

Q. But the figures were still as I gave them to

you ?

A. If you say so, they are in the record, that

is what it is.

Q. These figures, Mr. Wray, are i^art of the
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report made to the attorneys for Talon, showing

tlu^ month by month

A. I don't dispute any fignires you Jiave there,

I don't dispute it at all. You can accept them.

Q. All right. Actually, Klosurette did, well, I

would say, advance some money to a Mi'. Wasser-

man, as wliat you called a loan against certain ma-

chines which were on your premises, isn't that so?

A. Xo sir.

Q. Well, what was the story about the money

advanced to Mr. Wasserman?

A. Mr. Wasserman never was advanced any

money. Mr. Wasserman was working for Klosur-

ette.

Q. And there was some machines there, were

they not given as security to Klosurette for money

given to Mr. Wasserman? [23]

A. No, there is in your papers here, you have

some infonnation on a matter that took place be-

fore Klosurette went into business and they had,

it wasn't Wassennan, it was Wing, I believe, if my
memoiy sei-ves me right, some sort of an export

deal and they sold to some fellow 1)y the name of

Skitoni, some machinery and they assigned that

sale, they assigned this invoice to Klosurette for

some monies for some transaction there or for some

interest that might have been there, I don't remem-

ber what the facts were, it's so far back, )>ut the

record \vill show it all there very clearly. If you
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want to refresh my memory I mil be alile to go

ahead with you on it.

Q. These machines you mentioned, \veren't they

on your preixiises at the time of this examination

that took place back in November 30, 1949?

A. If they were, they were not completed ma-

chines is all I can tell you.

Q. Weren't they the machines also against which

you had made this loan?

A. That deal never materialized.

Q. I am asking you as to the loan.

A. It might ])e if you refresh my memory there

I will be able to go along with you.

Q. I will i-ead from page 14 of the deposition

in Avhieh the question Avas, "Getting back now to

the Skitoni machines, you still have a loan against

these machines, do you?", your answer [24] was,

"I do." Question, "What is the nature of the pro-

tection that you carry on that loan?", answer, "As

soon as Skitoni takes those machines I am to be

repaid." Question, "Have you any interest in the

machines as a result of that loan?", answer, "No

sir." Wore those machines at that time in your

possession ?

A. I don't know whether they were or not.

Q. You were telling us a little while ago it was

an assignment of the invoice to your company.

A. That's right.

Q. And as a part of the invoice, weren't the

machines also retained by you?
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A. The machines were never delivered.

Q. To you? A. To Skitoni.

Q. They were kept by you, were they not?

A. No, they were never made.

Q. Weren't they on your premises at any time?

A. I don't think so, if they were they were not

completed machines. That is the reason that deal

was never consunmiated. You have a copy of the

invoice.

Q. I will read you a question, just a minute, on

page 17 of your deposition, you were asked, re-

garding the Skitoni machines, tlu^ (juestion was,

''Were these machines ever on the premises of

Klosurette Coiporation ?
", your answer, "Yes."

A. Does it say anything about whether those

machines were completed or not? £25]

Q. You had stated in here, the machines didn't

have motors, was that what you considered to be

incomplete machines ?

A. They not only didn't have motors, they didn't

have a lot of other things.

Q. Were tlio machines in your possession at that

time ?

A. I don't know, I imagine they would be.

Q. These machines were standing around on the

floor there, isn't that so, at the time the suit was
commenced, on the floor of Klosurette?

A. There were some unfinished machines in my
premises. They never worked, they were never oper-
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ating. I never owned them. Some money was ad-

vanced on this invoice, on the shipping invoice.

Q. Do yon have any comiection at all with

Union Slide Fastener, Inc., the defendant in this

action ?

A. T have not. I don't even know Mr. Lipson, I

never met him.

Q. Mr. Wray, you mentioned an article in the

trade journal, which trade journal was that?

A. Women's Wear and Trade Record.

Q. Did you have a whole bunch of copies made

of that article?

A. I am i-eferring to the article that appeared

in the paper when Talon commenced the suit

against us. [26]

Q. T\niat article did you have copies made of?

A. To counter and offset the damage done by

Talon to me, I then went back to the .same papers

and I said to them, when my answer goes in you

must give me the same space.

Q. Did they?

A. Not exactly the same space, but they printed

the article.

Q. They did print the article?

A. They did.

Q. And you distributed it?

A. I had a lot of it, I blew it up tliis big and

I went to everyone of my customers and I gave

everyone of my customers one. Whoever came into

the place got one.
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Q. You were telling tJie world ahout tlu' suit

ag-aijist yoii, weren't you?

A. I had no alternative. I was in a ))ad spot.

Q. Weren't you telling the world alx)ut the suit

against you?

A. I didn't Icll 1lu' world hut I told the cus-

tomers in New York, hut I had to fight with those

newspapers to get the ai'ticle in. They didn't want

to take it, they refused and I said I am going to

fight you, you put Talou's in and I want mine

])ut iu.

Q. They did put your article in?

A. They did.

Q. You re]n'oduced it and spread it around to

all of your customers? [27] A. I did.

Q. You said there were several occasions on

which you were examined. There was only one occa-

sion, isn't that coiTect?

A. I don't remember, I think I was down to

Burgess, Hicks and Ryan on several occasions.

Q. The only date that I have here, Mr. Wray, is

November 30, 1949. Do you know of any other date ?

A. I don't know what the dates are, I know I

was in that office on several occasions. That is all

I can tell you.

Mr. Meech: Mr. Wray, did you ever have any

coimection with Wing Slide Fast<^ner Company?
The Witness: I didn't know Wing.

Mr. Meech : To the best of your knowledge, did

Wing ever manufacture fasteners, stringers?
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The Witness: To the best of my knowledge I

don't think that Wing manufactured anything at

any time because Wing went broke after having

the finance company and creditors in there for over

a hundred thousand dollars.

Q. Did you know about their activities'?

A. I didn't know them.

Q. You are just speaking from somebody's

statement to you that they went liroke for a hun-

dred thousand dollars'? A. Somebody else.

Q. Somebody else told you? [28]

A. The bank told me, prior to that I didn't

know.

Q. You didn't even know they were in business?

A. I didn't even know they were in business.

Mr. Graham: Mr. Burkitt, you had copies of

the record in the Klosurette suit, I wonder if we

can stipulate as to the patent in the Klosurette suit,

Talon against Klosurette.

Mr. Burkitt: I think you can, I don't have the

whole record, particularly Mr. Wray's examination.

Mr. Graham: If you recall, Mr. Wray, you don't

have a copy of the complaint?

The Witness: There were four or five of them.

I don't know, there were a lot of big numbers

in there.

Mr. Graham: Do you recall whether Smith pat-

ent was one of them?

The Witness: I imagine.

Mr. Burkitt: You don't know, do you?
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The Witness: Offhand I don't know.

Mr. Graham: Do you remember the names of

any ])atentees, do you remember Pooks?

The Witness: Pooks rej^isters in my mind.

Mr. Graliam: Was there more than one Pooks

patent ?

The AVitness: I think so.

]\rr. Graham: Was the number of Pooks patents

maybe five or six?

The Witness: One name called for two patents.

Mr. Graham : Mr. Burkitt wants you to get certi-

fied coi)ies of the record, so we will have more ex-

})ense.

The Witness: Your office has it.

Mr. Burkitt : Mr. McCoy will stipulate that wdth

you at any time.

Mr. Gi*aham: That is all I have.

Mr. Burkitt: You are appearing here without

subpoena, correct?

The Witness: Let me put it clear, when I was

finally contacted I said this was

Mr. Bui'kitt: Can't you answer my simple ques-

tion ?

The Witness: I don't want to answer, you know
why I don't want to answer the way you want me
to answer. I will be perfectly candid wii:h you, I

was told I was going to be subpoenaed. I didn't

want to be annoyed, I didn't want to be bothered.

I said tell me when you want me and T will be

there.
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Mr. Bui'kitt: Yon discussed this matter at length

with Mr. Graham before?

The Witness: I had discussed no matter with

anybody. I have no reason to want to discuss it.

I don't want to discuss it. As a matter of fact I

discussed it with Mr. Meech and I said to Mr.

Meech on more than one occasion, "Let's get to-

gether and settle this blamed thing so both of the

people will be satisfied and continue trying to make

[30] a liWng," and Mr. Meech said

Mr. Burkitt: All right.

The Witness: That is what I wanted you to

know.

Mr. Graham: What did Mr. Meech say?

The Witness: Mr. Meech said, "I will present

it to management. Management has been hurt- in

this matter a whole lot. Management feels sore. I

vnW go back again and I wi]\ try to explain the

situation to them." Up until last week I prevailed

upon Mr. Meech to push through the settlement

because the cost of a trial of this kind is very ex-

pensive.

Mr. Graham : For both parties.

The Witness: Definitely.

Mr. Meech : Was that approach being made in

the interest of Union?

The Witness: No, in your interest as well.

Mr. Burkitt: Wlien was the last time you saw
Mr. Graham?

The Witness: Mr. Graham, yesterday.
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Mr. Burkitt: At this office?

The AYitness: At this office. He said to me,

"Your examination is for tomorrow, not for today."

Mr. Burkitt: And that is all that happened?

The "Witness: That is all that happened.

Mr. Burkitt: TVlien did you see him before that?

The "Witness: I sjx)ke to him on the telephone.

Mr. Burkitt: TYhen did you see him before that?

The "Witness: Once before that.

'Sir. Burkitt: How long back?

The "Witness: Oh, several weeks ago, maybe
longer.

Mr. Burkitt : Here in this office ?

The "Witness : Once for five minutes in this office.

Mr. Burkitt: "Was the five minute call also a

telephone call?

The Witness: It was in this office.

Mr. Burkitt : That was not the telephone call you
said you had since your last meeting?

The Witness : I called him and he was not in the

office. He was in court.

Mr. Burkitt: And that is the total of your con-

versations with Mr. Graham?
The Witness: Yes, that is the total.

(Whereupon at 11:05 o'clock a.m., the exam-
ination was closed.) [32]

[Endorsed] : Filed Mai'ch 1, 1955.
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DEPOSITION OF ISADORE N"APP
Deposition suite, offices of Verlon L. Polk & As-

sociates, 541 S. Spring Street, Suites 316-17, Los

Angeles 13, California, Wednesday, July 20, 1955,

11:30 a.m.

Api^earances : For the Plaintiff: None. For the

Defendant: Allan D. Mockabee, Esq., Attorney at

Law, 4063 Radford Avenue, Studio City, California,

Poplar 6-1389. [1]*

Proceedings

Wliereupon,

ISADORE NAPP
a witness called by and on behalf of the Defendant,

after being first swoni by Venion L. Polk, CSR, a

notary public in and for the County of Los Angeles,

State of California, was examined and testified as

follows:

Direct Examination

Q. (By Mr. Mockabee): Mr. Napp, ^vill you

please state your full name and address?

A. Isadore 0. Napp, 839 South Los Angeles

Street.

Q. What is yowv home address?

A. 138 North Carmelina.

Q. Is that in Los Angeles? A. Yes.

Q. I believe you are familiar, Mr. Napp, with

* Page numbers appearing at top of page of Original Dep-

osition.
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the fact tliat you nvo to lie asked questions. Now
lliat you luivi' been swoiii in, the notary will take

^lo\^^l the answers, as well as my questions, and you

will be g'iven a copy of the deposition to check over

and sigii, before a notary, and it Avill become part

(if the recoi-il in 'r.-iloii. Inc. v. Union Slide Fas-

tener, Ine., which is now pending- in the Federal

Court hei'c in Los Angeles. From that, and having

given a dej^osition before, I believe, do I mider-

stand you know exactly what the nature of this

Itt'oceedings is?

A. T don't know exactly, but I have a fair idea.

Q. That it is a suit for infringement? [2]

A. On ])atents, I understand.

Q. Brought by Talon, Inc. against Union Slide

Fastener ? A. Yes.

Q. Are you aware that this litigation is being

investigated by the Antitrust Division of the De-

l^artment of Justice?

A. Mr. Lipson just showed me a letter, prior to

the time I came in here, about that.

Q. A letter from the Department of -Justice?

A. Right.

Q. Do you recall what it said?

A. I glanced it over and the contents of the

letter, that they request some infoiTnation from the

attorney and the outcome of the coui-t, in regard

to the anti-Sherman law, I believe.

Q. Are you the sole proprietor of the Roxy
Thread Company? A. Yes, sir.
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Q. Are you the general manager of its activ-

ities ? A. No.

Q. Who is?

A. I have different peoxjlo in different depart-

ments.

Q. But you supervise the whole operation?

A. Right.

Q. Isn't that true? What is the j)rincipal prod-

uct of your company?

A. The manufacture of threads and zippers.

Q. How long have you engaged in the manu-

facture of zippers?

A. About 1940, I believe. [3]

Q. Had you been in any way associated with the

zipper industiy prior to that time? A. No.

Q. I believe in your deposition dated November

25, 1952, in which you gave testimony in this same

case, you testified that you had been in the slide

fastener business since 1934?

A. I said I had heen in business in California

since 1934.

Q. But you were not in the slide fastener busi-

ness all that time? A. No.

Q. Were there any other slide fastener manu-

facturei's in California at the time you started in

the manufacture of zippers?

A. Not to my knowledge, unless the Talon as-

sembly plant was called a manufacturing—

—

Q. They had an assembly plant here at that

time?
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A. Either here or in San Francisco.

Q. Have you l)een engag-ed in the manufacture

of zippers since you state that you started in 1940?

A. Right.

Q. AVhon you speak of the manufacture of zip-

pers, was your firm producing zipper stringers and

assembling them into zippers, since 1940?

A. Right.

Q. Do you operate under a license agi'eement

with the Prentice Corporation? [4] A. I do.

Q. Or the Prentice Manufacturing Company?

A. It is a license agi*eement with the Prentice

Corporation, yes.

Q. How long have you operated under that li-

cense? A. Since 1940.

Q. Do you have a copy of that license with you?

A. That license agreement that T have is not

with the Prentice Corporation, but it is \\\\:\\ the

Stronghold Fastener Company.

Q. Wlio is Stronghold?

A. The Stronghold is a company that I l)elieve

are out of ]>usiness now, and they were the ones

that had the license agreement with the Prentice

Company, and I bought that company out and they

had the consent of the Prentice people to transfer

that a,greement.

Q. Do you have that license with you?

A. I haven't got it with me, and I don't even

know where I could find it.

Q. Did you search for it before you came up
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here? A. I sure did.

Q. In f^eneral, what did the license provide?

A. That we have the right to manufacture slide

fasteners, under the license of the Prentice methods.

Q. Did it list any patents imder which you were

licensed? A. I don't recollect that.

Q. How did it identify the Prentice methods in

the license, [5] in otlier words, so you would knoAV

what operation you were licensed to perform?

A. It's been so long, that I don't remember. It

could be, and then I wouldn't rememlier, being so

long ago, I do not recollect the exact patents, or if

they had any patents.

Q. You see, in the grant of a license, you are

paying something, usually in the fonn of royalties,

for the right to make, sell, or use something. Do
you recall what rights you acquired, in other words,

under that license?

A. Acquired rights to use tlieir machinery, use

their methods.

Q. To use Prentice machinery, is that right?

A. That's right.

Q. Did you l>uy the machinery from Prentice?

A. :nto.

Q. You leased it? A. Yes.

Q. Do you still lease it from Prentice?

A. Yes.

Q. Do you know where those machines are

made ? A. ISTot the least idea.

Q. You get them from the Prentice Company,
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is that correct? A. That's i-ight.

Q. Do you pay a flat montlily rate for their use,

or do you pay for them in accordance wWh the pro-

duction of the machines?

A. Botli. We pay a rental for the machinery,

and a royalty based on sales. [6]

Q. Do you recall the amount of rent and

royalty? A. Pardon?

Q. Do you recall tlie amount of rental and the

amount of royalty?

A. Tlie exact rental I don't recall, but I know
it is 2 per cent royalty on sales. I think the rent

is $r)00.00, for three months, but the exact fi^re,

I couldn't

Q. On each machine?

A. No, on the amount we have.

Q. How many machines do you have?

A. Nine.

Q. Do you have any license agi^ement from the

Talon Coi^ioration ? A. No.

Q. Do you have any sort of an miderstanding,

license wi'itten or verbal, with Talon? A. No.

Q. Has Talon or any representative of Talon

ever discussed ^^^th you the manufacture and pro-

duction of zipper stringers? A. No.

Q. Have you ever been promised by Talon or

any of its representatives that your firm will not

be bothered about patent infringement?

A. No.

Q. As a pioneer in the zijiper industry in this
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area, yon arc [7] undoubtedly familiar with the

zipper trade and the various processes involved in

their production, are you not?

A. Well, I don't know. If you make it more

specific, i^ut your question so I would know what

you are asking; you are asking a broad question.

Q. I say are you familiar with any of the pro-

duction methods and macliines'?

A. No, I am not; just by hearsay, or glancing

at some, at some machinery.

Q. Where have you seen other machines?

A. At the California Slide Fastener.

Q. Do you know what type of uiachines they

have 1

A. They were supposed to have been a product

of Silberman's Machinery.

Q. What Silberman do you mean?

A. David Silbennan.

Q. Is he a zi]>per machine manufacturer?

A. He is su]iposed to be one. I don't know

whether he manufactures them or not.

Q. Have you ever seen a patent to David Silber-

man on a zipper machine?

A. The only patents, papers I have seen, are the

ones that Mr. Lipson showed me u]) at uiy house, a

few weeks ago.

Q. From yonv examination of that, could you

detemiine what type of machine it was? [8]

A. I am not qualified to determine anything, be-

cause I am not a mechanical engineer.
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Q. I hajid yon a copy of Silbennan Patent No.

2-1:37793 issued ^farch 16, 1948, and ask you if that

is the same as the patent copy which was shown to

you by Mr. Lipson?

A. I believe it is. I wouldn't swear to it. I be-

lieve it is.

Q. Are you familiar with the Coninar type of

zii)per machine? A. No, I am not.

Q. Have you seen any other machine beside the

Sill)erman machine? A. That's about all.

Q. Are you familiar at all with tlie diiferent

shapes of zipper elements put out by other manu-

facturers ?

A. I am familiar with the shapes of the different

elements, but just l)y looking at the product, the

fuiished product.

Q. How do they differ from yours?

A. Well, some have square edges, some have

rounded edge.

Q. ^Hiat type is yours?

A. The rounded edge.

Q. I hand you a photostat on which several

drawings are represented, and across the center at

the right-hand side there is a drawing marked

"Legat #2,116,726 2 altemative strips," period.

You will note the stri]) at the right, which shows

a completed element before and after it is clamped

on a tape. The dotted lines show the element [9]

after it is clamped in place.

Will you, from the manner in which you have
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just described the different shapes of elements,

identify the ty|>e shown iii that x^hotostaf? Is it

round or square?

A. If that drawing with a dotted line represents

the finished unit, I would say that is a round ele-

ment. But I am not a bhieprint reader, so—I am
not a blueprint reader, ])ut the edge over here seems

to be square.

Mr. Mockabee: Off the record.

(Discussion off the record.)

The Witness: I am not a blueprint reader. I

don't know how to read blueprints, but if that

dotted line represents the finished unit, then that

would be a romid-edge imit.

Mr. Mockal:)ee: I offer the photostat identified

by the witness, as Defendant's Exhibit A.

(Photostatic copy of drawing worded at

lower right-hand corner "July 17, 1955, Drawn
by P. Lipson" was marked Defendant's Ex-

hibit A to the deposition and will be found

bound at the end of this deposition.)

Q. (By Mr. Mockabee) : Is the manufacturing

method used hy Crown Corporation to make Crown

zippers similar to the Prentice method?

A. I wouldn't know.

Q. Have you ever heard how Crowni zippers are

made ?

A. I heard that it is a die cast method. [10]

Q. As a man who was in business probably for

sometime before vou entered into the Prentice li-
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cense or purchased tlic Prentice license fron\

Strong-hold, is it? A. Right.

Q. Did you make any investigation of other

methods of production l)efore purchasing that li-

cense ? A. No.

Q. Did you know anything about the quality of

other methods and machines at that time?

A. No.

Q. What prompted you to purchase the Prentice

license?

A. It was Stronghold Fastener Company started

cutting prices, on zippers, and at that time we were

handling the Waldes Kover-Zip, and it was cheaper

to buy him out than kee]i on fighting with him.

Q. TVeren't you familiar with the "Waldes zip-

]>cv and its manufacture?

A. Waldes used the Prentice method.

Q. Referring to the photostat, Exhibit A, and

that portion to which we referred and marked " Legat

#2,116,726," does that drawing show anything at

all similar to the Prentice method of manufacture?

A. That drawing wouldn't show anything.

Q. It shows a portion of a strip with recesses

and projections, and it shows at the right hand of

the strip, a formed zipper element, is that coiTect?

A. The complete element. [11]

Q. Is that made in any way like those manu-
factured under the Prentice method?

A. I wouldn't know that.
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Q. Does it look anything like the zippers you

make ?

A. Yes, the complete miit, and that's specifically

on this particular end of the drawing here (point-

ing). I wish you would circle it and mark it, so

that there \vill JDe no misunderstanding.

(Document marked by Mr. Mockabee.)

Q. (By Mr. Mockabee) : As similar to the ele-

ments you manufacture ?

A. Yes, the shape of the element I manufacture.

Q. I hand you a zipper and ask you if you can

identify that.

A. What do you mean by "identification"?

Q. Do you know what ty|ie zipper it is?

A. N'o, I don't.

Q. Do you think it looks like a Talon zii)per?

A. Talon makes more than one kind of a zipper.

Q. Do you think it looks like any of the Talon

zippers? A. Not those I have seen.

Q. Do you think it looks like a Prentice zipper?

A. It looks more like a Prentice zijiper, a Pren-

tice element.

Q. Do the elements on that zipper have square

heads or round heads?

A. I w^ould call that a round-edge miit.

Q. I said round heads. Would round shoulder

be a better tenn? [12]

A. Round edge I think would be the better term.

Q. Edge?

A. Yes, because the edge represents the outside
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of tlu^ unit, and that is what I am talking about.

Mr. Mofkabee: I offer a zipper just examined

by the \\atness as Defendant's Exhibit 13.

(The zipper alcove referred to was marked

Defendant's Exhibit B to the deposition and

will be found bound at the end of this deposi-

tion.)

Q. (By Mr. Moekabee) : Did you first lease lua-

ehines from Prentice in 1940? A. Yes.

Q. Did those machines have mechanism for in-

tennittently feeding a flat band or sti'ip of mate-

rial into the machine or die or towards flie i)unch(\s

on the ram? A. Yes.

Q. Was the machine for producing these zippers

called an eccentric press?

A. I call it a pimch press; I don't know what

anybody else would call it.

Q. Did it have an eccentric movement in it ?

A. What is your definition of an eccentric move-

ment?

Q. Did it have cams on the main shaft and con-

necting rods to operate the mechanism?

A. No. [13]

Q. AVhat operated the ram?

A. The drive shaft on the flvwheel.

Q. How was the ram connected to the drive-

wheel ?

A. I don't know. I know it was offset, to give

that up-and-down motion.
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Q. And there was a. member connected from the

ram to the driveshaft, is that right?

A. I wouldn't know. Like I told you before, I

am not a mechanical engineer, and I wouldn't know

the workings of it.

Q. No, I am speaking just of the observation of

the machinery in your shop.

A. It was just like a punch press going up and

dowii.

Q. Were there elements on the main shaft that

wei'e offset from the center line?

A. The shaft, the shaft itself.

Q. Was a crankshaft, in other words?

A. That's right.

Q. And connected with the ram?

A. That's right.

Q. And the ram moved vertically?

A. That's right.

Q. And of course the press had a base?

A. It was all one unit.

Q. And the ram or the ram block was guided by

gibs, or vertical guide posts? [14]

A. I wouldn't know. You are asking me ques-

tions I can't answer. Counsel, because I wouldn't

know the workings of the mechanics of that ma-

chine.

Q. Did the ram move?

A. Just up and do^vn.

Q. In a straight line?

A. In a straight line, that's all I know.
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Q. Did those first machines have rollers for

feeding the metal stiip to the machine?

A. I still wouldn't know.

Q. Did it have anv rollers on it at all?

A. It had rollers, lots of rollei"s. I don't know

what they were for.

Q. But there was something there that I'fd the

strip in ?

A. T couldn't answer that either.

Q. Well, you know that it makes the elements

out of a strip of material?

A. T know that it is made out of the strip of

material going onto the tape. How it happened, I

don't know.

Q. Just a smooth flat strip feeds in there?
* » » * *

A. All I know, it cost me so much to manu-

facture, and I sold it at a eei"tain price that showed

me a profit, and that was why T was interested in

buying that license from Silbennan.

Q. Before you purchased this Prentice license

from the Stronghold Company, did you examine

the method, cost and speed of production and the

potential profits you could expect? [15-16]

A. Xo, T didn't go into details of examining

the methods, but I did go into details as to the

cost of manufacturing, and T knew what the selling

cost was.

Q. So you knew about what your ]irofits might

be? A. That's ri^ht.
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Q. Were any changes made in your machines

after the time you started in production?

A. On my machines'?

Q. Yes. A. No, not that I know of.

Q. They are the same machines?

A. They are not the same, no; we got different

machines.

Q. Did you get those from Prentice also?

A. Yes.

Q. What was the difference between the original

machines that you had and the new ones?

A. Higher speed.

Q. How nnich more speed were the new ones?

A. If I can I'ecollect correctly, I believe the old

machines were about 450, and the new ones, about

1,700, approximately.

Q. I realize you are not a mechanic, but is it

true of both the old machines and the new ma-

chines that you fed in your strip of material and

it was operated on Ijy the machine to make zipper

elements and fasten them to a tape in space rela-

tion? A. That's right. [17]

Q. Were these changes of the machines made

merely to speed up production, or for any other

reason ?

A. I wouldn't know. Production is the thing

that interests me.

Q. Who brought al)out the change? Was it at

the suggestion of Prentice, or was it at your re-

quest ?
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A. Tlie Prentice people were working- on a ma-

chine to increase the speed for years, and when they

developed it, and we found out about it, I requested

we wanted those machines.

Q. ^^Iien did you got the new machines?

A. I think about five or six years ago.

Q. Do you have any record of the receipt of

those machines?

A. I haven't looked, but T am almost sure it is

about six years.

Q. I think I asked you for that in the subi:)oena.

Can you produce those records?

A. I don't know. T will have to look for them.

Q. Do you know if the new machines produced

any better zipper than the old machines?

A. I wotildn't know that either. I know that

you have to have a good zipper in order to sell it,

and we didn't have any trouble A\dth these. We
didn't have any trouble with the old ones. I

wouldn't know.

Q. Did you get these new machines to meet an

expanding market and competitive prices?

A. Correct.

Q. Have you at your place of business made
any changes in the machines furnished you by

Prentice? [18] A. ^o.

Q. Does Prentice ever from time to time fur-

nish you with replacement parts which are improve-

ments over the parts which they take tlie place of?

A. Well, our method of operation, any time a
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part wears out on their machines, we have to re-

place it with a part that they manufacture. If it is

an improvement or not, that I can't tell you.

Q. Now the metal strip that you buy for the

manufacture of zipper elements is of a flat band

type .090 wide by .030 thick, is that correct?

A. We don't use that size. We use a Imndred

by thirty.

Q. A hundred by thirty. Is that the same size

you were using' in the old-t^qie machines'?

A. Yes.

Q. Where do you buy your metal strip?

A. Almninmn Company of America.

Q. Have you always purchased it from them?

A. Yes.

Q. And
A. And pardon me, when we order metal from

the Aluminum Company of America, we specify

them to run tlie metal through the Prentice dies.

Q. Aluminum Company has Prentice dies there

to A. I believe so.

Q. to gauge their metal ^\ath, is that true?

About the time [19] the Avar ended or in 1945, were

your machines operating at 1,700 r.p.m. ?

A. 1945—that's 10 years ago. No, they were not

ox:)erating at that speed. They were slow speed.

Q. What speed was that?

A. Abou.t 450, I believe.

Q. About 450. Let me see, your faster machines,

which ran at 1,700, were acquired then about 1949,
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is that correct ? A. About that.

Q. Did tlie aeciuisition of these newer faster nia-

cliines in any way affect the price at which you

could put out yonr zippers?

A. It i-educed our cost.

(). Well, did von reduce vour price then ac-

cording-ly ?

A. "\V(> liad to reduce our prices on account of

competition.

Q. Before you .exit machines fi'om l*rentice, the

new machines I mean, did you see any of the new-

iypc machines any place else? A. No.

Q. You didn't ^^sit the Prentice ])lant or

A. I visited tlie Prentice plant, I knew they

wer(» woi'king' on the machines, but to me, they all

looked alike.

Q. Did you see any machines pinor to 1949

which were identified to yon as the new Prentice

machines ?

A. No, T have seen the machine, the experi-

mental machine in the Prentice plant; that's about

all.

O. TVlien was that?

A. That was ri,2:ht after the war, 1945, '46,

somethin.f? like that. [20]

Q. That experimeutal machiiie yon are sy^eaking

of was the one that upped the speed to 1,700,

wasn't it?

A. I wouldn't know that. T know it was a faster-

type machine, but the speed, I wouldn't know.
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Q. But it was your understanding that the new
machines you got were of the type, same type as

the one you saw?

A. They told me they expected that machine to

do iDetter than a thousand imits per minute.

Q. And as far as you know, that was the same

type machine ? A. I believe so.

Q. Before you began using the new machines,

do you remember what you were selling your 7-inch

zipper for? A. I don't remember that.

Q. I hand you a little card marked "price list,

Roxy Slide Fasteners" and shows listings from 7

inches to 36 inches, and prices from 4% cents for

the 7-incli zipper to 161/4 cents for the 36-inch zip-

per, and ask you if you can identify that card?

A. I can't identify the card, and I couldn't

even identify the prices. I don't even know what

date it was.

Q. Do you recall at the time you met with rep-

resentatives of the Talon Company and representa-

tives of California Slide Fastener and Union Slide

Fastener in the offices of Talon in Los Angeles, in

1949, that you handed the persons present cards-

listing your prices at that time ?

A. I don't recollect handing the persons present

any cards. [21] I do believe, however, that there

was a question asked what the prices were, and I

believe I submitted them, to the people present at

that meeting.

Q. Does that card look familiar to you as one
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of the cards that yon used to submit the prices?

A. I eoukln't—it is a blank card. I wouldn't

know, and I don't remember at that time what the

prices were. I would have to look them up.

Q. Well, did you hand out some cards of that

ty]ii'.' I don't mean that card necessarily.

A. I don't recollect that; I am sorry.

Q. It doesn't look at all familiar to you?

A. Ally card with a ]iriee list on it wouldn't

look familiar to me. because 1 don't know who

wrote it, I don't know who sent it, and I don't

know where it was gotten at.

Q. But did you hand out price lists on cards

at that time?

A. I don't recollect that. I remember having the

price structui'i' witli nie, and it was an oitcn book,

there was no secret about it. what the prices were,

and I told them what the prices were.

Q. T realize that is a long time ago and a lot

has happened since.

A. But I don't know. It is the same as if I

showed it to you : would you be able to tell me, if

it came out of your office?

Q. As I said, I realize it was quite a while ago,

but I was just wondering^ [22]

A. I don't recollect that. I would be glad to go

l>ack to the records and see what the price struc-

ture was in 1949, and give them to you, or give

them to the court, as far as I am concerned.

Q. Do you recall that Talon reduced its prices
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on 7-inch pin lock ahuniniini zippers, skirt zippers,

to 5 cents in the sunmier of 1949, and for that rea-

son you reduced your prices on those zippers to

41/2 cents?

A. I wouldn't recollect the exact dating on it,

])ut when the reduction was made hj the major

companies, was made to 5 cents, we had to reduce

them to 41/0, whatever the date was.

Q. Was that at the same time the major com-

panies reduced theirs? A. I believe so.

Q. Did California Slide Fastener and Union

Slide Fastener reduce their prices also?

A. I never know what their prices were. They

haven't got one price.

Q. Was the 4I/2 cents price on the 7-inch zipper

a stable price, or were any further reductions made

to say 414 cents or 4 cents?

A. I don't know the exact dates of different

prices, but I know there were other fasteners sold

on the market below those prices.

Q. Did you reduce yours below 4^/2 cents?

A. At what time ?

Q. In 1949. [23]

A. I wouldn't be alilc to answer that, no sir,

without looking up records.

Q. Or at any time, do you remember a price that

you charged less than 4i/o cents?

A. Charging less than that right now for them.

Q. How much? A. Three and a half.

Q. How long have you been charging that price ?
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A. T would have to look up the records on that.

(^>. 1 mean approximately.

A. i don't know: six months, seven months.

Q. Do you Iviiow, roughly, how far back it has

been since you reduced from 4I/2 cents?

A. Xo, tliat would l)t> lini-d to tell.

Q. You think it niig-Jit have been two years ago,

three years ago?

A. I still would have to look up the records.

Q. Do you recall at the meeting I referred to

in the local Talon offices on September 30, 1949

whether there was any discussion about the stabiliz-

ina: of zipper prices? A. I can't recall it.

Q. What was tlio purpose of that meeting?

A. I don't know what the purpose of the meet-

ing was, l)ut tliere was a question I believe at that

time about another zipper coming out to the Coast

here, to be manufactured by the Talon people. I

believe [24] the name was "Wilzip, below the price

of the Talon fastener, and there were rumors they

were going to bring the zipper here to the Pacific

Coast. And I l>elieve the whole topic of conversa-

tion was to try to ask Talon people to try and
koo]) TVilzi]) out of this market here, if possible.

Q. TMiat reason did they give for bringing the

"Wilzip out here?

A. I don't believe they gave any reasons for

bringing the zipper out here, because they didn't

have it out here.

Q. "WTio called that meeting?
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A. I don't know.

Q. How did you happen to get there"?

A. I had a telephone call from Mr. Eisenberg,

I l)elieve, there was going to be a meeting. I was

to tell him if I would attend. I don't know whether

Mr. Lipson called or not. I remember Mr. Eisen-

berg calling.

Q. Was that all that was said, that Talon was

going to bring the Wilzip out?

A. That was the toi)ic of conversation.

Q. And you don't recall any reason given for

bringing it out here, is that true?

A. They were not here with the zipper yet.

Q. They had the Talon zipper here?

A. They had the Talon; they didn't have the

Wilzip.

Q. Why was it they had to call a meeting, to

tell the eompetitoi's they were going to bring a new

zipper out?

A. I don't know who called the meeting. [25]

Q. Who ]n-esided at the meeting?

A. I don't think anybody presided at the meet-

ing.

Q. '\Vlio did most of the talking?

A. I did.

Q. You did? What were you talking about?

A. Trying to sell them the idea they shouldn't

bring the Wilzip out here, it wasn't necessary.

Q. Wliat do you mean by wasn't necessary?

A. That the competition wasn't of that nature,
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out here, and I think the Ixws were trying to uphold

the price and make a li\'ing out of the zipper in-

dustiy.

Q. Did either Mr, Yeager or Mr. Detweiler of

Tak^i say anjiihing al)out trjnng to uphokl the

price ?

A. I don't believe they did; I don't believe they

did. I can't recollect, though.

Q. In other words, you merely got together in

Talon's offices and Talon said for no reason at all,

said they were going to bring out the Wilzip zipper,

is that true?

A. They didn't say anything.

Q. How do you know the Wilzip zi]i])ei- was

around? A. There were nunors around.

Q. Did either Mr. Yeager or Mr, Detweiler say

an\'thing a1x>ut introduction of the Wilzip zipper

back East and its effect on smaller manufacturers?

A. Not that I recall. [26]

Q. Now, this improved machine that we referred

to, of the type which you now have in your factory,

and of the type which you saw at Prentice, is it not

a machine into which you feed metal strip and tape

and which foniis zipper elements and attaches them

to the tape ?

A. Well, that's the same answer; yes, it goes

for the old-type machine too.

Q. And that same imi)roved machine which is

the type you have, and the type that they have at

Prentice, this experimental machine, operated at
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1,700, is tiiat right? A. That's right.

Q. Have yon talked to anyone other than Mr.

Hejnvoi-th alDout the matter of this testimony?

A. I haven't talked to anybody. I haven't even

talked to Mr. Hepworth about this testimony.

Pardon me, I spoke to the Prentice people, and I

told them that I got this subpoena, and I asked

them what kind of information they can get out of

me, when they can get all of the information out of

them ; they have all the drawings and papers avail-

a])le ; and they tell me that Mr. Lipson called them

on the phone, and they would get in touch ^^dth

their attorneys. Eastern attorneys. That's about all

the conversation I had with anybody. (This entire

paragraph doesn't register and doesn't make sense

to me. I.O.K)

Q. Did they tell you that they had informed Mr.

Lipson that you could testify regarding the ma-

chinos ?

A. They did not. The.y wrote me a letter, on

June 22nd. The contents of the letter: [27]

"Dear Mr. ISTapp:

"Sometime ago you advised us that you were in-

vited to testify in court regarding the Prentice zip-

per machine owned by our company which you op-

erate in California under our license. Please be

advised that imder our exclusive agreement with

the Roxy Thread Company, you imderstand that

our machines employ special methods and develop

know-how that should 2iot l^e known or divulged to
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anyone except yonr o^vn mechanic employees."

And as a mattei' of fact, the employees that are

employed in my place today weiv taken from the

Prentice plant, and 1 didn't divulsi-e anything- to

anyhody, because I don't know what to divulge.

And signed by Mr. Trup, ]:>resident.

Q. It was my understanding that let's see,

around 1945, you had machines that ojx'rated as

fast as 1,700 r.p.ni., is that true?

A. That's not so.

Q. How fast did they ()])erate at that time?

A. About 450.

Q. You didn't have any that operated at 1,200?

A. Xo.

Q. Not even a thousand? A. No.

Q. Has anyone at any time discussed with you

the matter of giving testimony in this litigation?

A. jSTo, except Mr. Lipson was over at my house

a few wrecks ago, and he discussed wnth me about

testifying in this case, and I [28] explained to him

at that time for him to get the proi>er knowledge

and the actual workings of the machine, take the

matter \\\) \\\\\\ the Prentice people, that I was sure

they would be able to give him all the information

he was looking for.

Q. Have you ever discussed any phase of this

litigation with anyone at the offices of Lyon & Lyon,

anyone connected with those offices? A. ISTo.

Q. TTith Mr. Meech of the Talon Corporation?

A. Mr. Who?
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Q. Meeeli. A. I don't know him.

Q. With an attorney by the name of McCoy in

Cleveland? A. I don't know the gentleman.

Q. You have never discussed the case at all with

any of those people?

A. I don't know them, never heard their names

before.

Q. Or any representative of the Talon Corpora-

tion ? A. No.

Mr. Mockabee: I Ix'lieve that's all. Thank you

very much, Mr. Napp.

(Deposition of Witness Napp concluded at

12:35 p.m.) [29]

Signature of Witness

The undersig7ied certifies that he has read the

foregoing testimony adduced at the place and on the

date shown in the above-entitled cause; that the

twenty-nine (29) pages of testimony constitute a

full, time and correct transcription of said testi-

mony; and that changes, alterations or modifica-

tions, if any, have been noted by the notary public,

Florence J. Farnsworth, at my suggestion, and ini-

tialed l)y me in each instance.

Los Angeles, California, 8/9/1955.

/s/ ISADORE NAPP,
Deponent. [30]

[Endorsed] : Filed Sept. 27, 1955.
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DEPOSITION OP WILLIAM U. HEPWORTH

Deposition Suite, Offices of Vernon L. Polk &

Associates, 541 South Spring Street, Suites 316-17,

Los Angeles 13, California, Wednesday, July 20,

1955.

Appearances: For the Plaintiff: None. For the

D(^ fondant: Allan D. Moekabee, Esq., Attorney at

Law. 40(53 Radford Avenue. Studio City, Califor-

nia. POjdar 6-1389. [I]*

Wliereui)on,

WILLIAM U. HEPWORTH
a witness c^alled by and on behalf of the Defendant,

after being first sworn by Vernon L. Polk, CSR, a

notary pu1>lic in and for the County of Los Ange-

les. State of California, Avas examined and testified

as follows:

Direct Examination

Q. (By Mr. Moekabee) : Mr. Hepworth, will

you please state your full name and address?

A. William U. Hepworth, 4430 West 63rd

Street, Ix)s Angeles (43).

Q. What is your occupation at the present time?

A. Maintaining zipper machines.

Q. At what place?

A. What do you mean, Avhat place ?

• Page numbers appearing; at top of page of Original Depo-
sition.
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Q. At what place?

A. Oh, at Roxy Thread Company, 849 South

Los Angeles Street.

Q. You speak of zipper machines; just what do

you mean by a zipper machine 1

A. Well, it is a machine that stamps out the

metal and clamps it onto the tape and manufac-

tures a continuous chain zipper, or in sizes.

Q. I might mention before we go any further,

just so you fully understand what this proceeding

is, as you probably know, I am going to ask you

questions, and you are to answer them, under oath,

[2-3] just like you were in coui-t. These depositions

are taken to be incorporated in the record of a case

now pending in the United States District Court

for the Southern District of California. You will

be given a copy of these depositions and have an

opportunity to cori'ect them if any mistakes have

been made, and you will then sign it and swear to

it before a notary public.

The fact that no counsel have appeared on the

other side does not make the proceeding any less

formal than if counsel had appeared or if testimony

were given in court.

One other thing: I am not trying to frighten you

or anything like that.

A. I am not frightened.

Q. But I would like to have you be very careful

with your answers, because we have information to

the effect that this particular infringement suit is
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beini;- investigated by llie l)f]iai-( incut of Justice,

Antitrust Division.

Mr. Lipson : I showed the lettei* to Mr. Napp.

Q. (By Mr. Mockabee) : You stated that you

are a maintenance man. \\^ould you i)lease briefly

state what your training is in the mechanical field

ill iivueral, autl in tlu' zipper machine field in \)i\v-

ticular?

A. Well, I was trained by G. E. Prentice Manu-

facturing Company, in Berlin, Coimecticiit, and

went to school there for a number of weeks, learnt

the setup of the presses.

I don't know what else you want to know

about it. [4]

Q. In that course of instruction at the Prentice

Company, were you instructed as to the complete

constiiiction and operation of their zipper manu-

facturing machines ?

The Witness: You want to repeat that last part

again ?

(Last question read.)

A. Only the operation of the machine, is all that

I was instnicted on.

Q. At that time did you learn anything about

the manner in which the machine was built?

A. Xo.

Q. Did you become familiar vdih any of the

functional parts of the machine?

A. Just the setting up of the machine.

Q. What do you mean by setting iip ?
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A. Well, if a part would wear out, it would be

given to you and you would just replace the part.

Is that what you meant?

Q. Yoii would replace it in the machine?

A. Yes, it would be supplied to you.

Q. So as a school of instruction, the purpose

and result was that you learned the various parts of

the machine which were taken out and put back in,

is that correct? A. That is correct, yes.

Q. Had you had any previous education or expe-

rience with punch presses?

A. I had had no mechanical experience before.

I used to [5] manage a groceiy store.

Q. When did you go to the school at Prentice

Manufacturing Company ?

A. I would say approximately 1938.

Q. And you have been engaged in maintaining

or working with zipx^er machines since that time?

A. That is true.

Q. Where have you been employed in connection

with the maintenance of zipper manufacturing ma-
chines ?

A. At G. E. Prentice Manufacturing Company,

and I was there approximately two years. And they

opened up their Los Angeles plant here, and they I

believe operated it approximately a year and it was
sold to the Stronghold Manufacturing Company.
That is Stronghold Fastener Company, I believe

it is. And they hung onto it about a year, and Roxy
Company bought it over, and I would say that was
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approximately, oh, 1940, approximately, and I have

])ecn with them since then.

Q. Do you have any connection witli tlic Pren-

tice Company at the present time?

A. Do I have any?

Q. Yes.

A. No, 1 work for Koxy Comi)any.

Q. Were the machines at the Prentice Company
when you received your instruction, and those at

Roxy Thread Company, the same general types of

machines?

A. Were they punch presses, is that what you

mean ? [6]

Q. T^et me be more specific: Were they the same

si(Mieral types of zipper manufacturing machines?

A. In general, except for a few new— a new

process of doing the operation. In other words, it

had no slide.

Q. What do you mean by "slide"?

A. The slide would be underneath the die and

the punch press would push the imit through the

die to be picked up by the slide and then the slide

would push it out and clamp it on the tape wath a

pair of knockers.

Q. What machine is that you are describing ?

A. Well, that is the old-type punch press.

Q. The old-type pimch press, you say?

A. Yes.

Q. Is that the type used at Prentice Manufac-

turing Company in instructing you?



1576 Talon, Inc., a corporation, vs.

Defendant's Exhibit "BS"—(Continued)

(Deposition of William U. Hepworth.)

A. Yes, sir.

Q. Is that the type that is and has been iised by

Roxy Thread Company?

A. Not completely, no. We have had new ma-

chines in the last approximately six years.

Q. Were there any machines at Roxy Thread

Company when yon went to work for them which

did not have the slide? A. No.

Q. When did you first see a machine at Roxy
Thread Company without a slide?

A. At that approximate time, about five or six

years ago. [7]

Q. Referring to the machines at Prentice Man-

ufacturing Company, when you Avere there, and

those used by Roxy Thread Company when you

went to work for Roxy, did those machines have

mechanisms for intermittently feeding a flat band

or strip into the machine towards the punches on

the ram?

A. In other words, did it have a stock feed that

fit in the metal?

Q. Yes, in the fonu of a flat strip?

A. In a flat ribbon strip.

Q. It did, is that true?

A. It had a stock feed to feed the metal in.

They have to have a stock feed to feed the metal in.

Q. And these machines had it?

A. Yes. You are speaking technically, and we

don't speak so technically, that is the whole thing;
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I have to stop and think. You are using different

terms.

Q. 1 am using different terminology than you do?

A. That we don't use.

Q. And there was on these machines at Prentice

and wlien vou first went to Roxv, a vei-tieallv mov-

able ]>unch carrier, or ram?

A. Yes. It's the one and the same machine, is

that wliat you are trying to get at?

Q. I was just trying to identify som(> of the

parts of the machine.

A. It's one and the same macliine, what we

worked on at [8] Prentice Manufacturing Company

is exactly the same machine as when Mr. Napp took

it over, if that is what you were trying to get at, or

you are just trjnng to identify certain parts of the

machine, am I correct?

Q. That is true, but I also want to identify

some parts of it.

And I suppose these machines to which we have

referred also had means for feeding a cloth tape to

a prodetennined position in the machine?

A. That is coiTect.

Q. At which point the formed elements were

a]iplied to the tape? A. That is correct.

Q. When the metal stock or strip was fed into

the machine, was it in the form of a smooth flat

strip? A. Yes, .100 by .030.

Q. TThon a portion of the stock or strip was fed

beneath the punches, did the punches on the verti-
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cally movable ram fully foi-m the fastener element?

The Witness: Would you repeat that again?

(Last question read.)

A. No, that didn't fully form it. Originally we

had a ])ushing- that formed the tit on the unit, and

then it rested in a recess and was pimched off of

the next operation. Then it was a complete unit.

Q. I didn't mean that they were all formed in

one punch.

A. Well, that's the way I imderstood you to say.

Q. But they were all fonned by the single pimch

carrier or ram, which moved A'ertically? [9]

A. That's coii-ect.

Q. Aud the tit or the

A. You are speaking of the old presses, I imag-

ine, what we used at Prentice?

Q. The old presses that were at Prentice, and

that were at first at Roxy? A. Yes.

Q. So that you first formed the tit or recess and

projection and then on a succeeding down stroke of

the punch carrier, the remainder of the element

was fonned?

A. The remainder was punched out, punched

through the die and onto the slide.

Q. And after punching out the element, was it

then applied to the t<ape and secured to it?

A. It was carried forward by the slide and

knockers clinching on the tape.

Q. How far forward was the carrier?

A. I would say about an inch and a half, because
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the sliding mechanisni had in push the knockers

out, the carrier, to really clinch it on the tape.

Q. Had to push what out?

A. Push the knockers out.

Q. ])eseril)e the knockers, please.

A. "Well, the knockers is a ])i(>ce of, two pieces

of sttH^l that are fonned to clinch the element onto

the tape. [10]

Q. In other words, the slide operated to separate

the (-liiK'hiiiu' members, is that what you mean?

A. Xo, I don't mean that. The ivont mechanism

separates the spacing of the unit.

Q. I don't mean the spacing of the elements.

I am speaking of the separation of the knockers or

closing jaws as we have called them in the case.

A. Yes.

Q. Is it my understanding that the slide moves

the knockers or closing jaws apart so that the ele-

ment can l)f iihu'cd in position on the tape and then

the knockers or closing jaws are brought together

to clinch the element on the tape?

A. 'Die knockers clinch the element on the tape.

It's all being timed between the ])unch and the

slide.

Q. What operates the knockers'?

A. The slide pushes the knockers out.

Q. What operates the slide?

A. Well, you have a back ram that comes in like

this (illustrating) ; and you are timing your vertical

ram with the back ram.
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Q. Is the back, or as yon have indicated with

your hand, horizontally movable slide actuating

ram, operated from the main shaft which raises

and lowers the punches'? A. That is tme.

Q. Would you say that the machine which we
have been discussing is an eccentric press? [11]

A. What do you mean by that*?

Q. One which is operated l^y comiecting rods,

connected from eccentrics on the main power shaft

to the launch carrier?

A. It is a crankshaft machine.

Q. With connecting rods and eccentrics, is that

true? A. Yes.

Q. All of the mechanism for feeding the stock or

metal strip and the tape and for forming and apply-

ing the elements to the tape is mounted on a unit

on a base, is that true? A. That is true.

Q. Is the ram upon which the punches are car-

ried vertically slidable between a pair of gibs or

posts?

A. Does it come out, in other words, is that what

you mean ?

Q. Does it slide up and down between a pair of

gibs or posts? A. ISTo, it is stationary.

Q. I am speaking of the punch carrier.

A. In other words, the ram.

Q. The ram?

A. Yes, the vertical ram. It is stationary. It just

has a circular motion.

Q. Has no vertical motion?
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A. Well, just at the crankshaft point, where it

goes aroimd. It is the crankshaft point that drops

the

Q Drops the ram, is that true?

A. Yes. [12]

Q. Now, what 2,'uides the ram, in other words?

xV. "Well, it has gates to guide the ram.

Q. Are there gi-ooved or chaiuieled posts on

either side of the ram?

\. Deep channel, yes, on either side. This ram

can be raised or lowered, you know.

Q. To adjust the stroke?

A. To adjust the stroke.

Q. Yes. A. But is only a shoi-t stroke.

Q. But I was speaking of the general operation

movement.

A. It is just a crankshaft, drops do^vn and

comes back up.

Q. Do you recall how long a stroke that has, the

ram?

A. I believe it was an inch and a half. Now, I

am guessing that. I don't actually know. I would

guess it to l)e that.

Q. Did these earlier machines you speak of op-

erate to produce a single zipper stringer, or two

zipper stringers, at the same time?

A. They were single. One side is all they pro-

duced.

Q. Were the newer machines single or double-

header machines?
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A. They were single ; they are single.

Pardon me, I imagine you are speaking about the

streamlined unit, aren't you?

Q. I am speaking

A. Zippers in general, are you speaking? [13]

Q. I am speaking of machines that make one or

two stringers simultaneously.

A. No, we make one stringer, and always have,

on both the new and the old machine.

Q. Did any of these machines in the formation

of a zipper element completely punch out any ma-

terial from the strip?

A. That is the complete element, all in one

stroke ?

Q. No, I am speaking of the manner in which it

is formed in first the recess and i^rojection, and

then in the remainder of the element being punched

out. In its formation, is any part of the strip

punched out and wasted?

A. No, none at all.

Q. In forming the zipper elements, which as you

have described results from pimching them out of

the metal strip or stock, is the head, or what ends

up as the i)r0jecting portion of the zipper element

on the tape, formed by punching out a part of the

stock and simultaneously forming the legs of the

next element?

A. Which machines are you speaking of?

Q. On any of them ; if so, describe which.
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A. No, the projection, as yon call it, is foiTued

l)y either a i)usliiiii;- in a tit punch

Q. No, I believe you misunderstood nie. I mean

the head vud as distinguished from llic \og end of

the element; is the head end formed by punching

out material in the strip which also forms the leo^s

of the next element ! [14]

A. It is punched out in one operation. You form

the head and the legs without scraj), in one opera-

tion.

Q. And the head of the lead element comes out

e>f the portion between the legs of the following ele-

ment, is that tnie? A. That is true, yes.

Q. Is one element comi)leted at each sti'oke of

the ram"?

A. One element is punched out at each stroke

of the ram.

Q. In other words, it is completely formed ex-

cept for the just preceding formation of the tit or

recess and projection?

A. That is true. The tit and the cup hole is

formed in one o]ieration.

Q. Ai-e the closing jaws for clami)ing the ele-

ments on the tape mounted in a manner in which

they slide on the machine ?

A. They slide in a holder.

Q. What actuates the jaws? Is it a lever actua-

tion, a cam actuation, or what is it?

A. It is a cam actuation.



1584 Talon, Inc., a corporation, vs.

Defendant's Exhibit "BS"—(Continued)

(Deposition of William U. Hepworth.)

Q. And the jaw actuation is timed in sequence

mtli the operation of the punches, is that true ?

A. Yes, to a degi*ee.

Q. In other words, is there a synchronized move-

ment of the ram mth its pimches, and the move-

ment of the jaws'?

A. The movement of the ram; it is synchronized

with the movement of the ram.

Q. The jaws are? [15] A. Yes.

Q. Is tlie means for feeding the metal sti'ip a

roller feed? A. Yes, the roller stock feed.

Q. Are the rollers corrugated or in some way
surfaced so that they gi'ip the strip?

A. Well, you see, you are tallving about two dif-

ferent machines. One

Q. Are they different on the two machines?

A. They are different on the two machines, yes.

Q. What type of feed was 021 the earlier ma-

chine? A. A flat roller feed.

Q. Smooth roller, you mean?

A. Smooth roller, yes, sir.

Q. And on the later machine?

A. It is a corrugated one.

Q. Are the rollers under spring pressure of any

kiiid? A. Yes, sir.

Q. Are they both driven? A. Yes, sir.

Q. What typo of intennittent feed mechanism

is used in connection with the feed rollers?

A. Well, they work off the main cam.

Q. Isn't that roller operation intermittent? Do
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the nill(>rs rotate continuonsly, or do they stop at

intei'v'als? A. They stop at intervals. [16]

Q. What gives this intennittent motion to the

rollers?

A. Well, on the old press, we used to work them

with chain, that had a luc; on it, that would throw

it. On the new one, it just works off the cam and

stops the stock feeding. The pimch still goes up

and do^vn, but the stock stops dead.

Q. There is no ratchet feed of any kind ?

A. Yes, there is a ratchet feed.

Q. What type of tape feed was on the two types

of machines? A. A ratchet feed tape puller.

Q. Did the tape feed have one or two rollers?

A. Double rollei-s.

Q. Double rollers? On both machines?

A. Both machines.

Q. Are those rollei*s under pressure toward each

other? A. Spring pressure.

Q. Is any means provided in the form of a

brake or similar device to prevent the tape from

backing up?

A. On the old machines, there was a device, a

roller spring device to prevent that.

Q. You mean a separate roller device from the

feed rollers?

A. In lietween the two rollei-s, there was one

that held the sizing.

Q. By sizing you mean tape, is that time ?

A. Yes, sir.
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Q. Did either of the machines referred to have

any means [17] for holding the tape imder tension"?

That is, that portion of the tape upon which the

zipper elements are being applied?

A. Well, it was held nnder tension from beneath,

by a tape clamp.

Q. Was that a friction shoe or something like

that?

A. It was just a set of clamps with a clearance

for the ])ead to go through.

Q. The bars or rods pressed together?

A. That's right.

Q. And the tape spread between them to retard

the movement of the tape or to hold it under ten-

sion ?

A. To hold it under tension so that you could

space each unit a correct amoimt of distance apart.

Q. They were on the old machines and the new
machines, is that true ?

A. That is correct, in different, in a little differ-

ent forms, slightly.

Q. But the function was the same?

A. The same idea, yes, under the spring tension,

Q. Do you remember when you first went with

Prentice, or while you were with Prentice, the

speed of operation of those machines ?

A. This would be purely a guess on my part:

I would say about 275 to 350, in those days,

Q, Upon what do you base your guess ?
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A. Well, we did time some older machines. It

just looked [18] about that, as a ouess.

Q. Did yon have any method for timiiitr the

speed of machines?

A. We did a number of years ago, yes.

Q. How did you do that?

A. Well, you have an automatic timer that you

stick on the flywheel that counts the revolutions of

the macliine.

Q. And from the number of revolutions you

could compute the speed of the machine?

A. Plus the work of the machine.

Q. Were the Prentice machines speeded iip

while you were working for Prentice?

A. Well, they were slightly; maybe once while I

was there, they speeded them up slightly.

Q. Do you know approximately how much that

would be? A. No, I don't.

Q. Were the machines at Roxy Thread Company
speeded up to any extent?

A. Yes, we speeded them up to 500 revolutions

a minute.

Q. Do you know when that was?

A. Oh, approximately 1941 or 1942.

Q. Have they been increased in speed since

then?

A, In the new tjqie of machine. We don't have

any, haven't had any old type machines in five or

six years now% The new type has been speeded up.

Q. How fast do they operate? [19]
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A. We haven't timed them, but the new motors

we put on are supposed to be about 1,700.

Q. Would the motor speed reflect the production

speed of the machine'? A. Oh, yes.

Q. How did you determine the speed up to 500

revolutions in 1941 or 1942'?

A. We had a timer that we did timing with.

Q. Did you do the timing, or did someone else

do it? A. Someone else did the timing.

Q. Did you witness if? A. I witnessed it.

Q. And the old Roxy machines were not speeded

up above 500, is that true *?

A. No, that type of machine wouldn't — it

wouldn't be profitable to speed it up, I don't imag-

ine.

Q. Why is that?

A. Well, it was a belt-driven machine.

Q. You mean there was a belt from the motor

to the main shaft of the machine?

A. That's true.

Q. Was the machine itself capable of faster op-

eration with a different type of drive ?

A. The same machine? That's my opinion, you

are asking for? [20]

Q. Yes, from your experience with zipper ma-

chines.

A. Well, the cam probably would have to be

worked over, and you had too long a stroke in it.

With an inch and a half stroke, it had a sliding

key that if it ever shut off without any braking
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device, it would, fly all around the i-ooni. You
couldn't stop it. It would have to be redesigned

entirely.

Q. Could that change adapted to a higher speed

be made by a person familiar with the operations

of the machineiy?

A. I wouldn't say so, no, not familiar with the

operation ; familiar with building a zipper machine.

Q. A person familiar with building zipper ma-

chines? A. I would say so.

Q. Were you familiar with the l)uilding of zip-

per machines'?

A. No, I am just familiar with the operation of

the machine.

Q. Do you know how to compute machine pro-

duction speed from the speed of the motor, the-

speed of the main shaft, or the speed of the motor

and the size of the pulleys on the main shaft?

A. I would know if I knew liow many units per

inch.

Q. How many zipper elements per inch?

A. Yes.

Q. How do you figure that?

A. Well, you would have so many revolutions a

minute, and you would eoimt the inches that a per-

son was putting out, and you could figiire out how
many

Q. Just simple arithmetic, is that it? [21]

A. Just simple arithmetic.
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Q. Yes. On these old machines, what was the

motor speed?

A. The speed I don't know. I know, I told you

the si^eed that the press was i-unning.

Q. These old machines were motor-driven,

weren't they? A. Yes, belt-driven.

Q. From a motor? A. Yes, sir.

Q. Do you remember the sizes of the pulleys on

the motor, pulley on the motor?

A. Well, we had a series of pulleys. The 5-inch

was the one that took us to 500, I am fairly sure of

that.

Q. Five-inch pulley on the motor shaft ?

A. Yes.

Q. Do you remember the pulley on the crank-

shaft of the zipper machine ?

A. Just the flywheel is on there.

Q. Well, the belt ran from the motor pulley to a

pulley on the A. To a flywheel.

Q. To a flywheel ? A. Yes.

Q. How big was the flywheel?

A. I don't know.

Q. Would you approximate the size of it? [22]

A. Fifteen inches.

Q. Fifteen? A. In diameter.

Q. Then your motor I suppose ran at 1,750, is

that it? A. On the old machines?

Q. Yes. A. No.

Q. The electric motors? How fast, 1,725?
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A. 1,700 on tlie new ones, llie plate states. I be-

lieve T told you I didn't know what the

Q. Oh, I beg your pardon.

A. The one on the old machines ran; but it did

run 500 revolutions a minute on a 5-inch pulley.

Q. It was a standard motor?

A. It was a standard motor.

Q. And that was you say 500, that was on the

Roxy machine, on the old Prentice machine?

A. Yes.

Q. On a ^"0. 3 zipper, do you recall the spacing

of the zipper element or the number of elements

per inch on the tape?

A. I don't know anj-'thing about a No. 3.

Q. Do you know the

A. We only make streamline out here, No. 2's.

Q. No. 2, what is the number of elements per

inch on those? A. Thirteen per inch. [23]

Q. Prior to the 2:i%nng of this testimony, have

you discussed the matter with anyone?

A. Just with Mr. Napp, that's all.

Q. What was the general trend of your discus-

sion ?

A. Just the process of the new machine, and

how we made the zipper.

Q. Weren't you already familiar with it?

A. I was, but Mr. Napp wasn't, not familiar.

Q. Oh, I see; you were sort, of bringing him up
to date on how his machines worked, is that true?

A. The technical data on it. Mr. Napp could
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Defendant's Exhibit "BS"—(Continued)

(Deposition of William U. Hepworth.)

work on the old machines slightly, veiy, very

slightly, ]:)ut the new ones, he hasn't done anything

on them.

Q. Did you discuss the gi^^ng of this testimony

with anyone else?

A. No. You mean about the subpoena ? I told the

office man that I got a subpoena.

Q. No, I meant the testimony which you were

going to give. A. No.

Q. Did anyone, Mr. Napp or anyone else, give

you instructions as to what to testify to?

A. Just tell the truth, that's all.

Q. Fine. Do you know where the present Roxy

Thread Company machines came from?

A. From Prentice. [24]

Q. They were purchased from Prentice, is that

true?

A. They are licensed by Prentice. They own the

machines.

Q. Prentice or Roxy? A. Prentice.

Q. Oh, Prentice owns them and leases them to

Eoxy Thread? A. That is correct.

Q. Do the Roxy Thread machines have any se-

rial munbers? A. I believe they do.

Q. Do you know what they are?

A. I don't know.

Q. Roughly?

A. I wouldn't even guess. I don't know anything

about it. I know they have a plate on them.
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Defendant's Exhibit "BS"—(Continued)

(Deposition of William U. Hepworth.)

(}. Do you recall if the nuni]>ers are over or

under a hundred'?

A. 1 wouldn't even giiess, because I don't know.

Q. How many machines does Roxy have ^

A. Nine.

Q. Have you at any time seen any other zipper

manufacturing: machines? A. No, I haven't.

Q. Did yon have any, or did Roxy Thread have

any machines in 1940 or 1941 which operated as

high as 1,200 r.]).ni. ? A. No.

Q. Did you ever see any motors on any Roxy

machines which stated a speed of less than 1,725

r.p.m.? [25] A. No, sir.

Q. I believe when we first started talking^ about

speed of machines, you said something about the

machines at Prentice when you were there, oper-

ating at 275 to 350 r.p.m.?

A. That is a guess.

Q. Now, based on your knowledge of ordinary

standard electric motors, with I think you said

about a 5-ineh ])ulley on the motor shaft, is that

correct? A. That is correct.

Q. Wouldn't you have to have a pretty good-

size flywheel on the zipper punch press to get down
to a speed of 275 to 350?

A. Mind, your i)nll(\v is regulating your speed;

your flpvheel remains the same.

Q. I mean with a 5-inch pulley and

A. Now, you are speaking about Prentice ma-
chines now?
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Defendant's Exhibit "BS"—(Continued)

(Deposition of William U. Hepworth.)

Q. Yes.

A. Prentice machines, at Prentice, never had a

5-inch pulley.

Q. Do you remember how big they were?

A. I couldn't tell you.

Q. Approximately ?

A. Not even approximately.

Q. You remember approximately what size the

flywheel was on the Prentice?

A. The same size as what Roxy has. [26]

Q. About 15 inches I think you said?

A. That's a guess.

Q. Approximately ?

A. Yes, Prentice was belt-driven, belt-driven

from overhead, whereas Roxy was individually

mounted motors.

Q. Just to clarify one little thing there: In the

mechanism for fonning the elements, do the punches

carried by the vertically reciprocating ram, recip-

rocate downwardly toward and upwardly away

from cooperating dies ?

A. Up-and-down motion, correct.

Q. And the dies are stationary on the base and

the punches are movable with the ram, is that cor-

rect? A. Yes, sir.

Q. And the punches are all located close to-

gether on the under side of the ram block?

A. In a punch block.

Q. In a punch block. At the time you went to

work for Prentice, and after you had been there a
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Defendant's Exhibit "BS"—(Continued)

(Deposition of William U. Hepworth.)

while, did }on know the comparative speeds of

Prentice machines and those of other iiiaiiufac-

turers ?

A. No, I didn't. I didn't even know there was

any other manufacturei"s when I first went there.

Q. Did you later learn the comparative speeds

of Prentice machines with those of other machines?

A. Just heareay, from what is in the trade,

every zipx)er man would know. [27]

Q. How did the speed of the Prentice machine

compare with the speeds of other machines?

A. Well, I didn't know that until many years

later, in fact, until I was out here iii Los Angeles.

Q. Do you know Howard Treloar?

A. Yes, sir.

Q. Is he employed by Roxy? A. Yes, sir.

Q. Was he employed by Roxy before or after

you ? A. About the same time.

Q. Do you know when he first was employed by

Prentice ?

A. No, I don't. It was a few years ]-)efore my-

self.

Q. What is his capacity with Roxy Thread Com-

pany? A. He is a maintenance man.

Q. He does the same type of work that you do ?

A. Yes, sir.

Q. Who grinds the tools at Roxy Thread?

A. We grind the tools.

Q. That is, you and other employees?

A. Yes, sir.
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Defendant's Exhibit "BS"—(Continued)

(Deposition of William U. Hepworth.)

Q. How many of you?

A. Just the two of us.

Q. What portions of the machine require gi-ind-

ing or regiinding"?

A. The pimeh and the die, and the insert, I

should say. [28]

Q. The die insert, you mean? A. Yes.

Q. Do you as a part of your duties periodically

check the machines to detennine whether the

punches need resliarpening or regrinding?

A. Yes, sir.

Q. As your tools wear to the point where they

need replacement, who makes the new tools and

new pimches?

A. They are purchased from Prentice.

Q. They are purchased?

A. The Prentice Manufacturing Company.

Q. Are there any facilities at Roxy Thread for

manufacturing and replacing any parts on the ma-

chines? A. Just the knockers, that's all.

Q. The knockers are what we have called

the A. That closes the elements.

Q. The closing jaws? A. Yes, sir.

Q. Who makes the new knockers?

A. Treloar makes the new knockers.

Q. Do you make any parts for the machines at

all? A. No, I don't.

Mr. Mockabee: I think that's all. Thank yon

very much, ]\Ir. Hepworth.
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(Deposition of Witness llt'pwui'th c-uncludcd

at 11 :30 a.m.) [29]

The undci-sigiiod certifies that he has read the

foregoing testimony adduced at the pUiee and on tlie

date shown in the above-entitled cause; that the

twenty-nine (29) pages of testimony constitute a

full, tnie and correct transcription of said testi-

mony; and that changes, alterations or modifica-

tions, if any, have been noted by the notary public,

Florence J. Famsworth, at my suggestion, and ini-

tialed by me in each instance.

Los Angeles, California, August 9, 1955.

/s/ WILLIAM U. HEPWORTH,
Deponent. [30]

[Endorsed] : Filed Sept. 27, 1955.

[Endorsed] : No. 15714. United States Court of

Appeals for the Ninth Circuit. Talon, Inc., a cor-

poration, Appellant, vs. Union Slide Fastener, Inc.,

a corporation. Appellee. Transcript of Record.

Appeal from the United States District Court for

the Southern District of California, Central Divi-

sion.

Filed: September 13, 1957.

Docketed : September 18, 1957.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Cour-t of Appeals for

the Ninth Circuit.
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United States Court of Appeals

For The Ninth Circuit

No. 15714

TALON, INC., Plaintiff,

vs.

UNION SLIDE FASTENER, INC.,

Defendant.

STATEMENT OF POINTS FOR
PLAINTIFF-APPELLANT

The points of error of the District Court which

j)laintiff intends to urge on appeal from the judg-

ment of the Court in favor of defendant in the

above-entitled action are as follows:

I.

The District Court erred in adjudging that

Claims 1 through 4, 16 and 17 of United States

Letters Patent No. 2,078,017 to Poux are invalid

and void.

II.

The District Court erred in adjudging that

Claims 1 through 4, 16 and 17 of United States

Letters Patent No. 2,078,017 to Poux are not in-

fringed by defendant.

III.

The District Court erred in adjudging that

Claims 1 through 4, 13 and 32 through 40 of United

States Letters Patent No. 2,437,793 to Silberman

are invalid and void.
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IV.

The District Court erred in adjudging that

Claims 1 through 4, 13 and 32 through 40 of United

St<ites Letters Patent No. 2,437,793 to Silberman

are not infringed by defendant.

V.

The District Court erred in adjudging that de-

fendant have and recover from plaintiff the sum
of $20,(XK).0O in attorneys' fees.

VI.

The District Coui-t erred in finding that Sund-

back Patent No. 1,331,884 was in successful use

prior to Poux Patent No. 2,078,017.

VII.

The District Court erred in finding that Poux
Patent No. 2,078,017 did not solve a problem but

its disclosure merely stated a problem and a desir-

able end result or that it did not teach a workable

manner or means of accomplishment of the desired

result.

ATEII.

The District Court erred in failing to find that

Poux Patent No. 2,078,017 disclosed a method and

an apparatus for carrying out the method which

could be made fully operative and fimctional with-

out the exercise of invention by any person having

ordinarv skill in this art.

IX.

The District Court erred in finding that Claims
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1 through 4, 16 and 17 of Poux Patent No. 2,078,-

017 are invalid hy reason of a prior disclosure in

the art of the method of achieving the end result

desired by Poux.
X.

The District Court erred in failing to find that

while plaintiiT's machine, Exhi})it 5, has improve-

ments over Silberman Patent No. 2,437,793 the

same embodies the patented invention of said pat-

ent and each of the essential elements thereof or

its full mechanical equivalent.

XI.

The District Court erred in finding that the pat-

ent to Smith No. 1,533,352 relating to paper box

fasteners is in an art related to the alleged method

of the claims in issue of Poux Patent No. 2,078,017.

XII.

The District Court erred in finding that plain-

tiff's proof fails to show that a machine of the

claims in issue of Silberman Patent No. 2,437,793

ever operated.
XIII.

The District Court erred in entering Finding No.

XXI and in permitting the defendant to attempt to

impeach its own witness, Loew.

XIV.
The District Coiirt erred in finding that Silber-

man entered into a verbal license agreement with

defendant and subsequent actions of defendant

including expansion of defendant's facilities for

manufacturing zippers were made in reliance upon

that license.
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XV.
The District Court erred in liiulint;- tliat defend-

ant relied upon plaintiff's McKee's statement to

defendant's Loew that no patents of plaintiff were

infringed, and in reliance upon that statement, de-

fendant continued to work on machines it was man-

ufacturing; and expended money in expanded manu-

facturing facilities.

XVI.
The District Court erred in entering Finding

No. XXV reading as follows:

"Letters, Exhibits 15 and 18, alleged to be notices

of infringement on behalf of Silberman to defend-

ant, were written prior to Silberman's conversa-

tion with Loew and Lipson about August 15, 1948

and therefore were prior to the license granted by

Silberman to defendant."

XVII.

The District Court erred in finding that Silber-

man was not the sole inventor of the device of the

claims in issue of his Patent No. 2,437,793 and it

was at least in part the work of ITavekost.

XVIII.

The District Court erred in finding that the con-

ference in TjOS Angeles between plaintiff and the

local zipper manufacturers in that city in 1949

was held in an attempt by plaintiff to maintain

price control and evidenced an intent to misuse

plaintiff's patents and to violate the antitrust laws.

XIX.
The District Court erred in finding that the
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license agreements entered into by plaintiff pro-

duced the net result that the product of plaintiff's

licensees was curtailed.

XX.
The District Court eiTed in finding that the con-

tract, Exhil:)it 7, clearly ties in unpatented wnth pat-

ented art when the licensee exceeded its quota of

production provided for.

XXI.
The District Court erred in entering Finding

No. XXXIX reading as follows:

"The activities of plaintiff in which numerous

suits were filed and settled without trial upon the

grant of quota licenses which amoTinted to a scheme

to restrict the production of competitors are ap-

parent, and typical of these activities was plain-

tiff's commencement of the present action after

McKee, an official of plaintiff, had found no in-

fringement and plaintiff apparently made no fur-

ther inspection or investigation."

xxn.
The District Court erred in entering Finding

No. XXXX reading as follows:

"Plaintiff intended and attempted to monopolize

a substantial part of the zipper market, has misused

its patents and has unclean hands."

XXIII.

The District Court erred in finding that plain-

tiff's acts in connection with the restricted licenses

must necessarily have created a substantial impact
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oil the supply of zippers in iiitorstate coininerce

ill the United States and thwc was pul)lic injury,

XXIY.
The District Court erred in entering Finding

No. XXXXIII reading as follows:

"Plaintiff's conduct is convincing that it consid-

ered the validity of Poux '017 and Silberman '793

as being questionable and had not heretofore pcr-

niittcMl their adjudication."

XXV.
The District Court erred in entering Finding

No. XXXXV reading as follows:

"The action was brought by plaintiff in bad faith

and without reasonable belief in the validity of the

patents and the litigation proves harassment and

misconduct on plaintiff's part."

XXVI.
The District Conrt erred in entering Finding No.

XXXXVI reading as follows:

"Plaintiff, under the pretext of examining de-

fendant's machinery to determine possible patent

infringement of which it had no actual knowledge,

secured consent to examine defendant's machinery

only for the purpose of determining whether in-

fringement existed, and while under color of such

an examination learned of a number of improve-

ments which defendant had made npon zi]:)per ma-

chinery and copied defendant's improvements in

plaintiff's machinery, Exhibit 5, without compen-

sation to defendant. These improvements by de-

fendant are those listed in Finding XII."
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XXVII.
The District Court erred in entering Finding No.

XXXXVIII reading as follows:

"Having considered tlie acts of plaintiff leading

up to the prosecution of this action against defend-

ant and the fact that plaintiff has acted in bad

faith and with unclean hands and has misused its

patents, defendant is entitled to reasonable attor-

neys' fees. Taking into consideration the nature

and complexity of the case; the leng-th of the trial;

the depositions taken; the experience, standing and

eminence of comisel; the quality of skill demon-

strated; the importance of the case to the plaintiff

and defendant; the risk of the client and responsi-

bility of the counsel; the time fairly and properly

expended in preparation out of court; time in

court ; and the results accomplished, it is foimd that

the reasonalile value of the services of attorneys

for the defendant is Twenty Thousand Dollars

($20,000.00).

"In considering the relative importance of the

work done by defendant's attorneys with regard to

violation of the antitrust laws, while it was done in

part in support of defendant's counterclaim, it was

also done as part of the work showing the defense

of unclean hands and the material regarding anti-

trust violations was used as a shield in defense of

the patent suit as well as a sword in connection

with the counterclaim. It was nearly all pertinent

to the defense to plaintiff's action, even though the

counterclaim failed.
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"It is Loiuul tliat tho aiititi'u.st pruhkiu is the

only substantial issue if an appeal is taken. To

proAade for the eontingeney, that on appeal the

re^^e^vins: court should ftud no violation of anti-

trust laws aiul ])e confronted with an apportion-

ment of fees, and a remand for the purpose of fix-

ing of fees without regard to sei'\nces rendered on

the antitrust violation, then, excluding the services

regarding antitrust violations; the reasonable value

of attorneys' fees for defendant is Eighteen Thou-

sand and Five Himdred Dollai-s ($18,500.00)."

XXVIII.
The District Court erred in concluding that Poux

Patent Xo. 2,078,017 and claims 1 through 4, 16

and 17 thereof is invalid as being anticipated by

the prior art and J)ecause it did not teach a work-

able method,

XXTX.
The District Court erred in concluding that Sil-

berman Patent Xo. 2,437,793 is invalid in view of

the prior art as being an aggregation and not a

patentable combination bringing about a new re-

sult and plaintiff's proofs failed on the issue that

the machine of Silberman '793 ever operated.

XXX.
The District Court erred in concluding that the

understanding between Silberman and defendant

on or about August 15, 1948, was relied upon by

defendant which changed its position in reliance

thereon and defendant was therefore licensed mider

Silberman '793.
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XXXI.
The District Court erred in concluding that

plaintiff purchased Sill)erman '793 subject to the

existing licenses from Silberman to defendant and

was estopped from thereafter withdrawing the li-

cense or charging that the defendant infringed.

XXXII.
The District Court erred in concluding that Sil-

])ernian was not the sole inventor of his i)atent in

suit.

XXXIII.
The District Court erred in concluding that Poux

'017 is invalid on its face as not teaching a method

but an end result.

XXXIV.
The District Court erred in concluding that reli-

ance by defendant upon Silberman 's statement that

he would not sue defendant for infringement under

his patent '793 if defendant refrained from selling

machines in certain export markets and plaintiff's

officer Mclvee's report to plaintiff which failed to

indicate infringement and Melvee's statement to

Loew, former president of defendant, that there

was no infringement, and defendant's reliance

thereon which included expansion of defendant's

facilities created an estoppel against plaintiff to

subsequently assert infringement and constituted

a waiver by plaintiff of a right to sue.

XXXV.
The District Court erred in concluding that by

reason of the license agreements entered into be-
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twi'iMi ])Iaiiitiff and a ininibcr of otlicr ('(nupctiiig

compnnios, and In' riirthci- reason of conduct of

]ilaiiitiff, plaiiitilT was ,c:nilty of misiiso of its ]M\i:-

ents, bad faith, unclean liands and violation of the

antitrust laws. Therefore, iilaintiff is not entitled

to maintain this action even if the patents in suit

were valid and/or infringed.

XXXVI.
The District Court erred in concluding that

plaintiif's contracts between it and competing com-

panies and its attempts to control prices in the Los

Angeles area accompanied by a threat of a price

war if prices were not controlled, constitute a

violation of the antitrust laws.

XXXVII.
Th(> District Court erred in concluding that the

production restricting contracts entered into be-

tween plaintiff and its competitors, the circum-

stances mider which many of those contracts were

made, the attempt to control prices in the Los

Angeles area, the introduction of a cheaper and

inferior brand of zipper in the Los Angeles area

subsequent to the attempt to control prices there,

the appro] )riation by plaintiff of improvements

made by defendant on its machines under the guise

of an infringement investigation, and the purchase

of the Silberman patent '793 shortly prior to suit

against defendant and the subsequent filing of said

suit all constitute steps in a deliberate scheme to

control zipper production in the Los Angeles area

and throughout the United States.
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XXXVIII.
The District Court erred in concluding that

plaintiff was guilty of bad faith amounting to fraud

in securing consent to inspect defendant's machin-

ery for possible patent infringement and in utiliz-

ing such inspection to gain from defendant numer-

ous improvements in zipper machinery which were

incorporated in plaintiff's machines without com-

pensation to defendant.

XXXIX.
The District Court erred in concluding that

plaintiff through its license agreements with com-

petitors compelled the payment of royalties on un-

patented materials and therefore misused its pat-

ents in violation of the antitrust laws.

xxxx.
The District Court erred in concluding that the

antitrust laws may be used as a shield as well as

a sword and are available in this case as a com-

plete defense against infringement and the validity

of the patents.

XXXXI.
The District Court erred in concluding that as a

matter of law the patents in suit have been mis-

used.

XXXXII.
The District Court erred in concluding that the

acts of plaintiff in misuse of its patents and in vio-

lation of the antitrust laws substantially affected

interstate commerce in zijDpers and the i^ublic was

injured.
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XXXXIII.
The District Com-t erred in coneludine; tliat in

view of the conduct of plaintiff in connectioii witli

events leading up to and the bringing of this suit,

as set forth in the findings of fact, it is held that

defendant is entitled to an award of attorneys fees

in the amount of Twenty Thousand ($20,000.00)

Dollars. In the event that on apjjeal the reviewing

coui't should find no violation of the antitnist laws

and he confronted with an apportionment of fees,

and a remand for the pui-pose of fixing such fees

without regard to services rendered on the anti-

trust violation, it is found that, excluding services

regarding antitrust laws violations, the reasonable

value of attorneys fees for defendant is Eighteen

Thousand Five Hundred ($18,500.00) Dollars.

XXXXIY.
The District Court erred in failing to conclude

that prior to the trial of this action, plaintiff had

purged itself of any possible illegal conduct under

the antitrust laws and had thoroughly cleansed its

hands.

Dated at Los Angeles, California, this ISth day
of September, 1957.

LYON & LYON,
/s/ By CHAELES G. LYON,

Attorneys for Plaintiff-

Appellant.

Affidavit of Seiwice Attached.

[Endorsed]: Filed Sept. 19, 1957. Paul P.

O'Brien, Clerk.
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[Title of Court of Appeals and Cause.]

DESIGNATION OF RECORD
Comes now the appellant, Talon, Inc., and pursu-

ant to Rule 17(6) of this Court designates as the

record upon appeal the entire transcript of record

as certified by the Clerk of the District Court for

the Southern District of California, including spe-

cifically:

Complaint filed 10/17/49

Interrogatories propounded to Defendant Under

Rule 33 FRCP filed 11/21/50

Amended Answer and Counterclaim filed 4/19/51

Reply to Counterclaim (plaintiif ) filed 5/5/51

Defendant's Answer to Plaintiif 's Interrogatories

filed 5/10/51

Further InteiTogatories Propounded to Defend-

ant under Rule 33 FRCP filed 7/26/51

Defendant's Answer to Plaintiff's Interrogatories

filed 3/3/52

Interrogatories Propounded to Plaintiff Under

Rule 33 FRCP filed 3/28/52

Plaintiff's Answers to Interrogatories Pro-

pounded by Defendant and Ser\"ed March 18, 1952

—filed 5/8/52

Plaintiff's Answer to Inten-ogatory No. 83 in

Interrogatories Propoimded by Defendant and

served March 18, 1952—filed 5/8/52

Minute Order (copy) dated 11/24/52

Further Interrogatories Propounded to Plaintiff

filed 12/11/52

Plaintiff's Answers to Inten^ogatories Pro-
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pounded hy Defendant and Sei*^'ed Decenilx r 10,

1952—filed 2/19/53

Pretrial Stipulation and Order filed 3/30/53

Handwritten list of exliibits and Aptnesses

Amendment to Reply to Defendant's Coimter-

claini filed 3/8/55

Amendment to Defendant's Amended Answer and

Counterclaim filed 3/15/55

Memorandum to Counsel filed 7/17/56

Mimit(^ Order (copy) dated 7/17/56

Memo to Counsel n^ Attorneys Fees filed 8/13/56

Amended Answer filed 10/1/56

Findings of Fact, Conclusions of Law and Judg-

ment

Notice of Appeal

Designation of Record on Appeal

^Motion re extension of time in which to file and

docket record on appeal

Eleven (11) Volumes of Reporter's Official Tran-

scri])t of Proceedings had on 3/11, 3/1, 3/2, 3/3,

3/4, 3/8, 3/9, 3/10, 3/15/55; 8/2 and 8/3/56; and

11/26/56

Plaintiff's Exhibits 1 to 22, inclusive

Defendant's Exhibits A to Z, inclusive, AA to

AO, inclusive, AQ to AY, inclusive, BB to BZ, in-

clusive and CA and CB
Depositions of: Philip Lipson, filed 7/18/52,

marked as Plf 's Exb. 6. ; Sigmund Loew, filed

12/15/52, marked as Defendant's Exb. Q, Robert

Eisenberg, marked as Defendant's Exhibit AK,
Wilbur B. Jager, filed 12/8/52, marked as Defend-

ant's Exhibit AI; Isadore O. Napp, filed 12/10/52,
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marked as Defendant's Exhibit AL; C. F. Det-

weiler, filed 1/8/53, marked as defendant's Exliibit

AJ; John T. Havekost, filed 1/17/55, marked as

Defendant's Exhibit AM; William Wray, filed

3/1/55, marked as Defendant's Exhibit AN; Isa-

dore ISTapp, filed 9/27/55, marked as Defendant's

Exhibit BR; William U. Hepworth, filed 9/27/55,

marked as Defendant's Exhibit BS

Brown envelope containing exliibits to deposition

of Philip Lipson, and

This designation.

Dated at Los Ajigeles, California, this 18th day

of September, 1957.

LYON & LYON,
/s/ By CHARLES G. LYON,

Attorneys for Plaintiff-

Appellant.

Affidavit of Service by Mail Attached.

[Endorsed]: Filed Sept. 19, 1957. Paiil P.

O'Brien, Clerk.


